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THE UNITED NATIONS APPEALS TRIBUNAL

Judgment No. 2020-UNAT-1001

JUDGE KANWALDEEP SANDHU, PRESIDING.

1. The Appellant was an investigator with the Investigations Division (ID), Office of
International Oversight Services (OIOS) at the United Nations Office at Vienna (UNQV). In
March 2015, the Appellant filed a complaint of harassment and abuse of authority, pursuant
to Secretary-General’s Bulletin ST/SGB/2008/5 (Prohibition of discrimination, harassment,
including sexual harassment, and abuse of authority),! against his First Reporting Officer, the
Deputy Director, ID/0O10S. On 11 October 2016, a fact-finding panel (FPP) issued its report.
Based on the FPP investigation report, on 19 April 2017, the Under-Secretary-General for
OI0S (USG/0I0S) informed the Appellant that the factual basis for the allegations was not
sufficient to justify the institution of disciplinary proceedings, but warranted certain
managerial actions, in particular, counselling for the First Reporting Officer on his

management style and team-building efforts.
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Facts and Procedure

4. The Appellant joined the Organization on 18 May 2007 and was an Investigator at the
P-3 level with the ID/0O10S at UNOV when this case arose.

5. On 18 March 2015, the Appellant filed a complaint of harassment and abuse
of authority, pursuant to ST/SGB/2008/5 against the Deputy Director, ID/OIOS, his
First Reporting Officer.

6. On 10 April 2015, the Appellant contacted the USG/OIO0S, asking if any action had
been taken in relation to his ST/SGB/2008/5 complaint and whether the subject had been
notified of the complaint. The USG/OIOS responded on the same day, informing the
Appellant that there were insufficient grounds to warrant a fact-finding investigation into

his complaint.

7. On 14 April 2015, the Appellant requested management evaluation of the USG/0OI10S’

decision not to conduct a fact-finding investigation into his complaint.

8. On 20 July 2015, the Officer-in-Charge of the Management Evaluation Unit (MEU)
replied to the Appellant’s request for management evaluation. The Appellant was informed
that the USG/OIOS had earlier informed the MEU of her intention to appoint an FFP
to conduct an investigation into his complaint. Consequently, the MEU considered the

Appellant’s request for management evaluation moot.

9. Between July 2015 and December 2015, several unsuccessful attempts were made to
identify panel members who were based in Vienna. OIOS then decided to reach out to

staff members on the Geneva roster of approved panel members.

10. On 13 September 2015, the then USG/0I0S separated from the Administration, and
the new USG/0OI10S assumed her functions, as of 11 December 2015.

11. On 13 January 2016, the USG/OIOS appointed an FFP of two members from the
Geneva roster of trained investigators to conduct an investigation into the Appellant’s

allegations of prohibited conduct.
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12. The Appellant sent numerous inquiries to OIOS as to the status of the FFP
investigation, but did not receive a meaningful answer until 28 October 2016, when
OIOS informed the Appellant that the FFP had submitted its report to the USG/OIOS.
In fact, the FFP had completed its investigation and had sent a report to the USG/OIOS
on 11 October 2016.

13. By memorandum dated 5 December 2016, the USG/OIOS transmitted the FFP
investigation report to the Officer-in-
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30. In the instant case, the Appellant has not demonstrated exceptional circumstances
warranting the admission of additional evidence on appeal. There is insufficient evidence
that the additional material is necessary to determine the appeal. The material should have
been provided in accordance with the tribunal processes. There is insufficient evidence that
the failure of the Dispute Tribunal to consider the additional material amounted to
procedural unfairness that affected its Judgment. The Appeals Tribunal will therefore rely on

the factual findings of the Dispute Tribunal.

31 Article 2(1)(a) of the UNDT Statute establishes that the Dispute Tribunal shall be
competent to hear and pass judgment on an application filed by an individual against
the Secretary-General to appeal an administrative decision that is alleged to be in
non-compliance with the terms of appointment or the contract of employment. The terms
“contract” and “terms of appointment” include all pertinent Regulations and Rules and all

relevant administrative issuances in force at the time of the alleged non-compliance.

32. Article (2)(1)(a) of the UNDT Statute covers the pertinent Regulations, Rules, as well
as the Bulletins issued by the Secretary-General and the administrative issuances. These
include ST/SGB/2008/5 and ST/AI/371 (Revised disciplinary measures and procedures) and
ST/A1/371/Amend.1.5 In examining the alleged errors of the Dispute Tribunal committed in its

Judgment, we will review the terms and conditions set out in th
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34. Paragraph 5.17 of ST/SGB/2008/5 provides: “The officials appointed to conduct the
fact-finding investigation shall prepare a detailed report, giving a full account of the facts that
they have ascertained in the process and attaching documentary evidence ... This report shall
be submitted to the responsible official normally no later than three months from the date of

submission of the formal complaint or report.”

35. ST/Al/371 establishes the obligation to undertake an investigation into

“unsatisfactory conduct for which a disciplinary measure may be imposed”.

36. In the instant case, the investigation was instituted, and a report was presented on

11 October 2016, all pursuant to these provisions.

37. As a general principle, the institution of disciplinary proceedings against a
staff member is the privilege of the Administration, and it is not legally possible to compel the

Administration to take disciplinary action.®

38. In this case, the Dispute Tribunal examined the applicable legal framework in
Sections 5.11, 5.14 and 5.15 of ST/SGB/2008/5 and considered the Appellant’s allegations of

errors in the
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and Kallon,® namely, that there must be supporting evidence beyond the staff member’s
testimony. The Dispute Tribunal had medical evidence in support. The Dispute Tribunal did

not commit an er
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Judgment
48. The appeal is dismissed and Judgment No. UNDT/2019/129/Corr.1 is hereby affirmed.

49, We order the Appellant’s name be redacted from this Judgment and any public

pronouncement of this decision.

Original and Authoritative Version: English

Dated this 27t day of March 2020.

(Signed) (Signed) (Signed)
Judge Sandhu, Presiding Judge Halfeld Judge Neven
Vancouver, Canada Bournemouth, United Kingdom  New York, United States

Entered in the Register on this 19t day of June 2020 in New York, United States.

(Signed)
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