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1. The United Nations Appeals Tribunal (Appeals Tribunal) has before it an appeal filed
by the Secretary-General of the United Nations against Judgment No. UNDT/2013/062,
rendered by the United Nations Dispute Tribunal (Dispute Tribunal or UNDT) in Nairobi on
28 March 2013 in the case of Hersh v. Secretary-General of the United Nations. The
Secretary-General appealed on 7 June 2013, and Ms. Nanci Hersh answered on
12 August 2013.

Facts and Procedure

2. The facts established by the Dispute Tribunal in this case read as follows?

The Applicant joined [the United Nations Mission in Sudan (UNMIS)] on
26 July 2005 as a Broadcast Technology Officer (“BTO”) within the Public
Information Office (“P10”) on an Appointment of Limited Duration under the former
300 series of the Staff Rules. Following cantractual reforms in 2009 the Applicant was
reappointed under a fixed term appointment at the FS 5 level effective 1 July 2009.
Her appointment was subsequently renewed on an annual basis.

In January 2010, she was promoted to the only P-4 post of BTO in the mission
following a competitive process in respect of VA-09-PUB-UNMIS-423099-R-
KHARTOUM.

By its Resolution 1978 (2011) of 27 April 2011, the Security Council extended
the mandate of UNMIS until 9 July 2011. By Resolution 1997 (2011) of 11 July 2011,
the Security Council, inter alia, decided to withdraw UNMIS effective 11 July 2011 and
called upon the Secretary-General to complde the withdrawal of all uniformed and
civilian UNMIS personnel, other than those required for the mission’s liquidation, by
31 August 2011.

On 1 June 2011, Mr. Nicholas VonRuben, Director of Mission Support,
UNMIS, issued Information Circular No. 21 8/2011 (Movement of International Staff
to South Sudan). The purpose of the Circular was to inform UNMIS personnel of the
transition of international staff to the new mission in South Sudan. The said circular
also provided guidelines for the transition to the new mission.

Also on 1 June 2011, the Applicant received an email with an attached
Reassignment Form stating that she had beenreassigned to Juba effective 1 July 2011.
The Reassignment Form was signed by Mr.Martin Ojjerro, Officer-in-Charge of the
Human Resources Services Section and by Nicholas Von Ruben. The Applicant signed

1The following text is taken from Judgme nt No. UNDT/2013/062, paragraphs 3-13.
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3. In Judgment No. UNDT/2013/062, the Disp ute Tribunal ordered rescission of the

decision to separate Ms. Hersh from service, becase it was the result of a series of violations
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to a comparative review process. The Secretay-General has broad disaetion in determining
the new mission’s operational needs, including the application of a transition process under
which staff members of a mission whose mandate is ending are chosen for reassignment to a
new mission. In the present case, the Secretay-General validly exercised his discretion by
accepting the comparative review panel's recommendations about reviewing staff based on

the functions they performed, rather than by the functional titles of their posts.

7. The Secretary-General also submits that the Dispute Tribunal erred in la.
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proportionality are some of the grounds on which tribunals may for good reason
interfere with the exercise of administrative discretion. 3

19. In Ljungdell, this Tribunal also clarified that the Administration has the duty to
follow its own Regulations and Rules in matters of staff selection. “[l]in reviewing such
decisions, it is the role of the UNDT or the Appeals Tribunal to assess whether the applicable
Regulations and Rules have been applied and wheter they were applied in a fair, transparent
and non-discriminatory manner. The Tribunals’ ro le is not to substitute their decision for

that of the Administration.” 4

20. The Secretary-General submits that the UNDT erred in fact and law and exceeded its
competence in substituting its own views for those of the Secretary-General for holding that

Ms. Hersh should have been automaticdly transitioned to the new mission.

21. Quite properly, the starting point for the UNDT was to consider whether the
applicable Regulations and Rules and the addtional guidelines in the UNMIS Information

Circulars Nos. 218/2011 and 327/2011 which had been issued to govern the transition and
comparative review process from UNMIS to the new mission UNMISS were properly

followed with respect to Ms. Hersh.

22. UNMIS Information Circular No. 218/2011 prov ides in paragraph 2 in respect of the

mandate of the Comparative Review Panel as follows:

A. In cases where the number of posts in the new mission is equal to or higher than
the number of posts in UNMIS under the same occupational group and level,
staff members currently encumbering the those posts in UNMIS will automatically be
reassigned to the new mission ...

B. In cases where the number of posts in new mission are lower than the current
encumbered posts in UNMIS at the same occupational group and level, then a
comparative review process will be instituted through a comparative review panel ...

3 Sanwidi. v. Secretary-General of the United Nations, Judgment No. 2010-UNAT-084, para. 38.
4 Ljungdell v. Secretary-General of the United Nations, Judgment No. 2012-UNAT-265, para. 30.
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25. A new staffing table was established for the new mission in South Sudan, in which
only one post of BTO was created. Ms. Hersh wa the only holder of the BTO post in the old
mission. Pursuant to the provisions of paragraph 2.A of UNMIS Information Circular

No. 218/2011 and paragraph 3 of UNMIS Inform ation Circular No. 327/2011, she was to
automatically walk across into the BTO post in the new mission, unless she had

performance issues.

26.

9of 14



THE UNITED NATIONS APPEALS TRIBUNAL

Judgment No. 2014-UNAT-433

30. This Tribunal has examined the arguments made by the parties and the evidence and
rules and guidelines pertaining to the transiti on and is satisfied that the UNDT correctly
determined that the Administration manipulate d the job description and posting and failed
to apply the relevant Regulations and Rules and guidelines in a fair and transparent manner,
thereby preventing Ms. Hersh from automaticall y rolling-over into the BTO post in the new

mission. We accordingly affirm the decision of the UNDT.

31. We clearly distinguish the present case from
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Non-pecuniary or moral damages

40. The Secretary-General submits that the UNDT erred in awarding compensation
purely for procedural and substantive irregularities, without making any determination as to

whether Ms. Hersh had suffered any moral harm as a result of the administrative actions at
issue in this case. He also submits that Ms Hersh did not describe any moral harm suffered

in her UNDT application, nor did she specif
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Judgment

46. The UNDT Judgment is affirmed subject to variation of award to two years and
six months’ net base salary, with interest at the US Prime Rate accruing from the date on
which Ms. Hersh left South Sudan. This amount shall be paid within 60 days from the
date this Judgment becomes exeatable. If the sum is not paid within the 60-day period, an

additional five per cent shall be added to the US Prime Rate until the date of payment.
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