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7. On 20 October 2009, Mr. Wishah requested that the Agency reconsider his suspension
and reject the complaints against him because hehad not violated any local law or the UNRWA
Regulations and Rules and the accusations against him were “malicious”. Mr. Wishah stated that
he had denied the accusations under oath before tte judge of the Magistrate Court. In addition,
Mr. Wishah stated that, contrary to the accusation of arrest evasion, he had appeared before the
police and the General Prosecution. On 1 November 2009, the UNRWA Administration
responded that the investigation was ongoing and that, before it took any decision, Mr. Wishah

would be provided with a full opportunity to resp ond to the allegations and to the evidence. 7.
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22. Mr. Wishah also maintains that the decision to terminate his UNRWA service did not
follow the proper termination procedure, as there was no evidence to show that the termination

decision was taken in coordination with the UNRW A Legal Advisor and/or Director of Personnel.
Commissioner-General’'s Answer

23. The Commissioner-General challenges Mr. Wishahs grounds of appeal as invalid as they
relate to the UNRWA DT'’s allowing the Agency to participate in the proceedings, its failing to
address excessive time between his suspension and termination and its failing to address the
Agency’s noncompliance with the termination proc edure. In his view, these are new elements
that were not put forward at the UNRWA DT level. The Commissioner-General submits that the
UNRWA DT implicitly allowed or waived the time limit for the Agency to submit an answer and

allowed the Agency to participate in the proceedings.

24, The Commissioner-General submits that the UNRWA DT correctly concluded that
Mr. Wishah had failed to demonstrate that there was sufficient kinship between him and the

LAA/G as would give rise to actual or perceived conflict of interest.

25. The Commissioner-General maintains that Mr. Wishah's due process rights were
respected as he was informed of the charges against him, was invited on more than one occasion
to respond to the findings of the investigation, and responded to the allegations of misconduct
and produced multiple affidavits in his defense. As the UNRWA DT found, there was no relevant

material contained in the investigation report that was not already in Mr. Wishah's possession.

26. The Commissioner-General submits that there is no basis for Mr. Wishah'’s claim that
the disciplinary measure of termination was disproportionate, and the UNRWA DT’s
assessment was consistent withthe jurisprudence of the Appeals Tribunal considering the

nature of his post as a teacher.
Considerations

27. As a preliminary issue to be decided, theAppeals Tribunal holds that the UNRWA DT
did not follow the proper procedure when it allowed the Respondent to participate in the
proceedings without a formal request for waiver of time limit for filing its answer and taking part

in the trial.
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28. Article 6(1) of the UNRWA DT Rules of Procedure reads as follows:

The respondent’s reply shall be submitted within 30 calendar days from the date of
receipt of the application by the Respondent in one signed original together with
annexed documents, which may be electronically transmitted. The Respondent who
has not submitted a reply within the requisite period shall not be entitled to take part

in the proceedings except with the leave of the Tribunal.

29. Transparency, equal treatment of the parties and due respect to the quoted norm
require that a formal motion be introduced when there is an attempt to file a late answer, and
that the other party must be notified and prefer ably heard about the petition before the Judge

decides on the motion, through a proper and motivated order.3

30. The records show no evidence that the Appellant had any notice of the late answer before
the UNRWA DT Judgment was rendered and communicated to him. Hence, he is entitled to

raise this issue on appeal.

31. Another significant irregularity took place during the proceedings before the UNRWA DT,
in light of which we are compelled to annul the Judgment under appeal and remand the case for
a de novo consideration by a different UNRWA DT Judge. We find that the UNRWA DT
committed an error in procedure when it denied the Appellant's request for a copy of the
investigation report, all the more so when one of the main reasons for his request was the
allegation of conflict of interest and bias on the part of the LAA/G, which, he claimed, affected the

administrative investigation that served as th
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impugned administrative decision. If that opportunity is denied, due process of law is not

respected, as it occurred in the present case.

34. The Appellant had requested the document; it was produced by the UNRWA
Administration, and it was the UNRWA DT Judg e who “found that there was no relevant
material contained in the report of the in vestigation that was not already in the

possession of [Mr. Wishah]”. 4

35. The Appellant had the right to make that assessment himself, and his view may or may not
be the same as that of the Judge, considering Ié claim that the investigation, which led to the

termination of his contract, was improperly conducte d by the LAA/G, who had a conflict of interest.

36. Therefore, the failure to provide Mr. Wishah with the investigation report prejudiced
his right to due process. We hereby annulthe Judgment under appeal. This conclusion

renders unnecessary the examination of other grounds of appeal submitted by the Appellant.
Judgment

37. The UNRWA DT Judgment is annulled and the case is remanded for ale novo trial,
before a different UNRWA DT Judge.

4 Judgment No. UNRWA/DT/2012/014, para. 20.
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Original and Authoritativ e Version: English

Dated this 28" day of March 2013 in New York, United States.

(Signed) (Signed) (Signed)

Judge Simén, Presiding Judge Weinberg de Roca Judge Chapman

Entered in the Register on 24t of May 2013 in New York, United States.

(Signed)

Weicheng Lin, Registrar
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