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16. On 1 March 2022, a day before the scheduled test, the Applicant informed PSP 

that he had sustained a fracture to his right hand. 

17. The PSP Unit responded on the same day and informed the Applicant that while 

the scheduled test could not be postponed, he would be given an extra hour to complete 

the test. The Applicant sat the test as scheduled. 

18. On 15 April 2022, IGO received a report of suspected misconduct by the 

Applicant. The Applicant was alleged to have plagiarised answers to two of the four 

questions that were set for the National Officer position in PSP. 

19. On 28 April 2022, UNHCR wrote to the Applicant to seek his comments on the 

allegation that he plagiarized the answers to two of the test questions. 

20. The Applicant responded on the same day as follows: 

Coming to the fact that I have broken right hand with cast on during that 
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25. On 16 June 2022, the Applicant and other candidates sat another test for the same 
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36. The Respondent concedes that the disciplinary measures imposed by the High 

Commissioner on the Applicant was harsher than measures imposed by the High 

Commissioner upon other staff members who engaged in cheating in the past but makes 

the point that the sanction is not harsher than that meted out by the Secretary-General 

for similar conduct. 

37. The Respondent urges the Court to dismiss the Applicant’s purported explanation 

that he did not “intend to cheat but was merely trying to overcome the difficulties and 

pain he incurred whilst typing with his broken right hand.” The Respondent submits 

that this “argument is unreasonable” and advances that 

[t]he purpose of any examination is to test a candidate’s knowledge or 

skills. It would defeat the purpose of administering a test if candidates 

were allowed to obtain unfair advantages over other candidates. The 

Applicant was provided an extra hour to sit the test on an exceptional 

basis to accommodate for any typing difficulties resulting from the 

Applicant’s hand fracture. However, by copying extensive and 

substantial information from two UNHCR documents into his response 

to the test, contrary to the instruction to the test participants that they 
were requested and expected not to consult any other documents during 

the test, the Applicant gave himself an unfair advantage over the other 

candidates.  

38. The Applicant, however, reminds the Court that both parties to this dispute agree 

that when asked if he had plagiarised answers to the test, “far from hiding his conduct”, 

he explained that in answering two questions, he had entered some pre-written material 

due to his extremely slow typing with his broken right hand. The Respondent must 

have given the Applicant’s explanation due consideration to have then required him 

(and other candidates) to re-sit the test, and—after he passed it—be interviewed. 

39. The Applicant also makes the point that while the sanction letter of 

17 February 2023 states that the sanction was “based only” (emphasis added) on the 
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40. The Applicant also argues that it was entirely inappropriate for the Respondent 

“to review and apply the record from the Secretaria
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44. There is no need to examine the evidence against the Applicant to determine 

whether the facts are established or not because the Applicant admitted that he copied 

extensive and substantial information from two UNHCR documents into his response 

to a written test for the recruitment to a position of Associate PSP Officer (NOB) with 

UNHCR in Amman on 2 March 2022.3 

45. The facts are not at all in dispute. Consequently, the Tribunal is not required to 

decide which standard of proof should be applied in disciplinary proceedings or 

whether the charge against the Applicant was proved 



  Case No. UNDT/NBI/2023/045 

  Judgment No. UNDT/2023/125 

 

Page 10 of 22 

save time because he knew that typing with his left hand alone would slow him down 

considerably. 

51. The Respondent argues that the Tribunal should dismiss the Applicant’s 

purported explanation that he did not intend to cheat but was merely trying to overcome 

the difficulties and pain he incurred whilst typing with his broken right hand. The 

Respondent submits that this argument is unreasonable. 

52. The Appeals Tribunal ruled in Vijay Neekhra 2023-UNAT-1335 (paras. 58 and 

59) that plagiarism of any kind in a written exam for a promotion, whether intentional 

or negligent, violates the integrity principle, as it
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 (viii) Separation from service, with notice or compensation in 

lieu of notice, notwithstanding staff rule 9.7, and with or without 

termination indemnity pursuant to paragraph (c) of annex III to 
the Staff Regulations; 

 (ix) Dismissal. 

62. The last two sanctions are the only ones that entail terminating the employment. 

63. Staff rule 10.2(a) offers many options of disciplinary measures. The best measure 

for each case is decided by the Administration, which enjoys considerable discretion 
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66. As part of its consideration of the proportionality of the contested disciplinary 

measures, the Tribunal will discuss the various mitigating and aggravating factors in 

the present case. 

67. In determining the Applicant’s disciplinary sanction, the Respondent considered 

both aggravating and mitigating circumstances. It considered the following as 

aggravating circumstances: 

a. The Applicant engaged in repeated instances of similar conduct, and the 

2 March 2022 incident took place only two months after receiving a letter of 

caution in relation to the 8 June 2021 incident; and 

b. The Applicant’s untruthfulness and lack of cooperation with IGO during 

his interview as a subject of the IGO investigation. 

68. As for the mitigating circumstances, the Applicant's approximately nine years of 

service with a satisfactory record and an unblemished disciplinary record at the time of 
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71. 
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In the context of administrative law, the principle of proportionality 

means that an administrative action should not be more excessive than 

is necessary for obtaining the desired result. The requirement of 
proportionality is satisfied if a course of action is reasonable, but not if 
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89. The Applicant points to the practice of the High Commissioner in disciplinary 

matters between 2017 and 2022, arguing that UNHCR staff members who engaged in 

cheating were imposed less severe disciplinary sanctions than separation for similar 

misconduct, ranging from loss of steps to demotion with deferment for consideration 

of promotion. He cites various cases of cheating by UNHCR staff or affiliates in 

recruitment exams from 2017 to 2022 to back his argument. The Applicant stresses in 

his application that the sanction uniquely inflicted on him is severe and 

disproportionate to the misconduct he committed. 

90. The Respondent contends that the Applicant’s claim of unfair disciplinary 

sanction is based on the practice of the High Commissioner between 2017 and 2022, 

when UNHCR staff members who cheated received milder penalties than separation, 

such as loss of steps or demotion with deferred promotion. However, the Respondent 

points out that the Applicant ignores the fact that the Secretary-General has also 

imposed various sanctions on staff members who cheated, from demotion to separation 

from service. 

91. The Respondent further states that the Secretary-General’s past practice shows 

that the sanctions for cheating, or for helping someone else cheat, were not uniform but 

depended on the circumstances of each case, and that in several cases, staff members 

were separated from service, with or without notice, compensation, or termination 

indemnity. The Respondent supports this argument by citing examples of staff 

members who cheated in recruitment exams and were terminated from service. 

92. The Tribunal examined these arguments and found many cases9 where the 

Respondent separated staff members for cheating once on the test questions. In the 

present case, as outlined above, the Applicant cheated twice, not just once. The 

Applicant’s separation from service was carried out in line with the past practice of the 

Secretary-General. The Secretary-General's practice demonstrates that separation from 

 
	 Practice of the Secretary-General in disciplinary matters and cases of criminal behaviour, 1 July 2015 

to 30 June 2016, at para. 31. 
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100. The Applicant not only engaged in repeated incidents of dishonesty and cheating 

but, also, when confronted with his conduct, he repeatedly lied about his actual 

involvement and his behaviour of cheating and tried to cover it up. His attitude of 

untruthfulness clearly demonstrates that he is not fit to be an international civil servant 

and shows his lack of compliance with the Organization’s highest standards of 

integrity. 

101. The Appeals Tribunal held in Rajan 2017-UNAT-781, para. 49, that: 

[a] [s]ingle incident of dishonesty or material non-disclosure in some 

circumstances may justify separation from service. In this case, the 

conduct was repeated. The Secretary-General must be afforded an 

appropriate margin of appreciation in setting a high standard of probity. 

102. The Applicant’s repeatedly dishonest conduct undermines the integrity of the 

recruitment process for a personal benefit; all demonstrates that the nature and gravity 

of the Applicant’s misconduct is serious. His conduct damaged the trust relationship to 

a degree that rendered the continuation of the employment relationship intolerable for 

UNHCR. 

103. For these reasons, the Tribunal believes that the UNHCR High Commissioner 

acted within his discretion to weigh aggravating and mitigating circumstances when 

deciding upon the appropriate sanction in this case. A sanction of separation from 

service, with compensation in lieu of notice and with half termination indemnity 

pursuant to staff rule 10.2(a)(viii) was a proportionate disciplinary measure. This 

sanction is correctly determined and carried out in line with the past practice of the 

Secretary-General. 

104. The sanction was therefore not arbitrary, excessive, or abusive, and was thus a 

reasonable exercise of the Secretary-General’s discretion. 

105. Thus, UNHCR did not err in this regard. 
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Whether the Applicant’s due process rights were respected 

106. The Applicant does not dispute any violation of the due process right and, hence, 

the Tribunal affirms that the investigative disciplinary process observed due process. 

Conclusion 

107. In light of the above, the Tribunal upholds the disciplinary measure imposed on 

the Applicant. 

108. The application is DISMISSED. 

(Signed) 

Judge Solomon Areda Waktolla 

Dated this 15th day of November 2023 

Entered in the Register on this 15th day of November 2023 

(Signed) 

René M. Vargas M., Officer-in-Charge, Nairobi 


