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Introduction

1. By application registered under Case No. UNDT/GVA/2020/059, the
Applicant contests the fi[tlhe manner in which her complaints of harassment and
abuse of authority [against the former United Nations High Commissioner for
Human Rights (the fiformer HC0) and the Chief, Human Rights Council
Branch (IHRCBO0), United Nations Office of the High Commissioner for Human
Rights (\OHCHRO0)] were processed and the decision to close them without further

actiono.

2. For the reasons outlined below, the Tribunal dismisses this application in its

entirety.

Facts

o d 184 KNG o, £, H
3. On1February 2017, the filnner City Press and blogo published a confidential
memorandum from the Ethics Office, dated 7 October 2016, referencing allegations
raised by the Applicant to the Ethics Office and the Office of Internal Oversight
Services (IOI0S0) concerning what she qualified as OHCHR providing names of
Chinese Human Rights defenders attending the Human Rights Council (iHRCO0)
sessions to a Member State. The article also mentioned that the Applicant had
suffered from retaliation at OHCHR. A similar article was also published on

1 February 2017 on the Government Accountability Projectis website.

4.  On2February 2017, OHCHR published a press release (fithe Press Releaseo),
which was also forwarded to all OHCHR staff, concerning the practice of
confirming names of human rights defenders who were accredited to attend HRC

sessions to the Chinese delegation. In the final paragraph, the Press Release stated:

GAP and the Inner City Press also refer to a staff member at the UN
Human Rights Office in relation to this case, who they assert is a
whistle-blower and who they allege suffered reprisals at the hands
of the Office. In fact, the staff member has never faced reprisals. The
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9. By letter of 11 January 2018, the ASG, OHRM, informed the Applicant that
the Secretary-General had decided to wait for the completion of the proceedings
before the Dispute Tribunal in Case No. UNDT/GVA/2017/052 (Reilly) to make a

final decision on her complaint against the former HC.

10. By application filed on 16 March 2018, registered under
Case No. UNDT/GVA/2018/024, the Applicant contested the implied decision not
to process her complaint of abuse of authority against the former HC. The Tribunal
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confirmed in para. 3 of the [21 November 2019 letter that the USG, DMSPC,
addressed to the Applicant (see para} 15 above).
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c.  Whether the Administration committed any errors in arriving at the

contested degisign; and

d.  Whether the Applicant s entitled to any remedies.

% ege peapp cay, ye e f'mm Jece fa, e
38.
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f. The Panel had before it evidence that the Chief, HRCB, OHCHR,
repeatedly misrepresented the policy by which names were provided to the

Chinese Government;!

g. The Panel hag evidence proving that other individuals had

misrepresented the practice;! 7

h.  The Panel had levidence that the Press Release misrepresented the

practice;!

i The Panelds conclusions regarding the absence of defamation in the
description of the practice in the Press Release are premised on their

erroneous findings of fact in that regard.1

J. The Panel6s findings regarding the Applicantds misunderstanding as to
whether the practice was ongoing or began in 2013 are erroneous, illogical

and do not conform to the documentary record?

k. The Panelts findings regarding the last paragraph of the Press Release
are contradicted by the contemporaneous documentary record and are

manifestly unreasonable? 1

. The Panel characterized the Applicantés allegation that the Press
Release misrepresented the practice as being a disagreement of opinion
concerning the importance or risk posed by the practice rather than a factual
allegation OHCHR lied about what they had done?**

Ibid.
Ibid.
Ibid.
Ibid.,
Ibid.,
Ibid.,
Ibid.,

, paras. 45-64.
, paras. 65-76.
, paras 77-88.

paras. 89-91.
paras. 92-100.
paras. 101-106.
paras. 107-117.
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m.  The Panel made findings on the refusal to withdraw the Press Release
and refusal to permit the Applicant to speak with the press on a faulty

premise? s

n.  The Panel reached the manifestly unreasonable conclusion that the
Chief, HRCB, OHCHR, was not involved in the drafting of the Press Release
and was not responsible for the contents. Such finding goes against the

documentary record and evidence of witnesses?4

0. The fact-finding investigation is marked by specific indicia of

bias?5 and

p.  The Panelés failure to interview relevant witnesses, to pose relevant
questions to witnesses, to follow up on evidence supporting the Applicantos
allegations, and the Panel questioning witnesses on issues of fact on which

they could have no information?

The Applicantis arguments in her closing submission

50. In her closing submission, the Applicant reiterates her arguments in

paras. 49.b, k, 0, and p above and adds that:

a. The USG, DMSPC, did not have the authority to act as responsible

official® 7 and

b. The Panel failed to evaluate witness evidence in a coherent manner?

23
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Examination of the above argum ‘nts
A
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51. Theissue of the Respondentds delay in processing the Applicantis complaint
against the former HC, which is the subject of this application, was successfully
litigated by the Applicant (see Re 7" UNDT/2019/094). Basing on the Tribunalés
decision, the Applicant now asserts that the justification provided by the
Respondent for the delayed processing of her complaint was unilateral and
constituted an unlawful deviation from the policy, and an ex P <y ac |, XCUse. She
adds that the Respondentbs initial reluctance to investigate her complaint constitutes
evidence of an institutional attitude to the complaint, which permits an inference of

bias.

52. The fact, however, that the Tribunal found the Respondentds explanations for
the delay to have been unpersuasive (see Re 7"UNDT/2019/094, para. 49), does

not permit an inference of bias against the Respondent. The Tribuna
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59. It has mgreover been held that the test for determining whether a person is
biased or not i5s whether a fair-minded and informed observer, having considered
the facts, would conclude that there is a real possibility that the said person is
biased (m'ﬂ 2016-UNAT-626, para. 21).
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official duties and responsibilities or with her integrity, independence and
impartiality so as to ground a finding of conflict of interest. There is no evidence
that the USG, DMSPC, had any personal interest in the matter. The claim about her
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Conflict of interest of the Panel members

70. The Applicant asserts that the Panel members were former Human Resources
officials who had previously worked with the ASG, OHRM. She also claims that
they worked for offices in the common system involved in the defending of
managerial actions. She, therefore, expresses concern alleging that by the time of
the investigation, the Organization had declared its position in relation to the Press
Release in open Court, and a subsequent investigation finding that it had been an
act of abuse of authority would undermine the position taken by the Organization
in that regard. The Applicant claims that this is why senior management could not
preside over an independent investigation of her complaints and issues arising from
it. Finally, the Applicant alleges that the Panel was renumerated for its investigation
by individuals who already had an official position regarding the quality of the Press

Release.

71. The general principle|of law is that a person called upon to take a decision
affecting the rights or dutigs of other persons subject to his/her jurisdiction must
withdraw in cases in which his/her impartiality may be open to question on

reasonable grounds (e~ ge ).

72. Itis noteworthy that the Applicant does not attribute any apprehension of bias
to personal interests of any of the Panel members. Rather, she relates it to the panel
membersd former official positions, and how they relate to other officials in the

Organization.

73. There is no evidence to suggest that the Panel members had any personal
interest in the outcome of the investigation. The factors relied on by the Applicant
are mere conjectures and speculations that do not support a finding of existence of
reasonable apprehension of bias or conflict of interest on the part of the Panel

members.

74. The submission that senior management could not preside over an
independent investigation of the Applicantds complaints for the reasons that she
advances is speculative. Also, if accepted, it would set a very dangerous precedent

that might bog down the processing of complaints in the Organization.
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79. By their nature, guidelines are general recommendations about the process of
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83. The Tribunal notes that there is no legal bar to the treatment of two complaints
in one report. The assertion that the decision represents a procedural error is

therefore not legally founded.

84. Additionally, the Applicant has not demonstrated how and why the decision
affected her rights under the applicable bulletin. The assertion that the decision
could present confidentiality issues is speculative. It is not even supported by
evidence, since no such issues arose anyway. There is no basis for the belief that
any negative report or information would have been shared in ways that would pose
confidentiality issues. As demonstrated by the Respondent, it was possible to solve

such a problem if or when it arose. The assertion that the decision demonstrates that

Page 22 of 53



Case No. UNDT/GVA/2020/059



Case No. UNDT/GVA/2020/059
Judgment No. UNDT/2023/120

94. The Tribunal notes that the Applicant does not specify the new facts or

allegations she sought to be re-interviewed about, and the nature of evidence she
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did not receive evidence to support an act of misconduct before making findings

that it did not occur, and that this constitutes evidence of bias on the Panelds part.

99. The Respondent contends that the Applicantds assertion is a misperception
that bears no consequences on the outcome of the process. The Respondent submits
that considering that the Panel informed her that the investigation fiflwould] be
looking at the events and actions surrounding the [Press Release]o this necessarily
included investigating whether her claim that the Press Release was false and
misleading insofar as it represented the practice, was established or not. The
Respondent advances that this does not amount to investigating whether the
Applicantbs claim that the practice was improper was established. The Respondent
concludes that consistent with the Panelbs notification to the Applicant, the
investigation was not mandated to establish the merits of the practice. Rather, it

merely established what the practice had been.

100. The Respondent further asserts that the closure letter informed the Applicant
that the Panel investigated her two complaints and found that there was insufficient
evidence to support the claims made. It was specifically found that the Press Release

flaccurately describedo the practice and was responsive nt &/@ cCccm,fi2fipY Chcm,0[02YaCcm,[[2/i09YIC
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a. Inform the panel in writing of its terms of reference and
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aspects. She further argues that such improperly obtained information was used by
the USG, DMSPC and the Deputy High Commissioner to seek to intimidate her
into ceasing such communications, which prejudiced her. The Applicant advances

that the alleged Panels decision to deviate from its mandate i
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121. The record shows that the link was made in the press articles published in
February 2017. The contested decision refers to the Panelds finding, which was
arrived at when it examined whether the Press Release of OHCHR addressed
allegations in those articles. The contested decision does not attribute the link to the
Applicant, it merely refers to one of the findings in connection with allegations

made in the press articles.

122. With respect to the alleged role of the Chief, HRCB, OHCHR, in the
Applicantbs performance reports, contract extensions or assignments after the
Applicant left HRCB in late 2013, the Tribunal notes that, in the Second Complaint,
the Applicant claimed that fi[the Chief, HRCB, OHCHR,] used his position of
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HRCB, OHCHR, participated in the issuance of the Press Release and/or in not
allowing the Applicant to speak to the press, further specifying that it was the
former HC who had taken the|decisions in question. This argument is consequently

rejected.

; A A A A
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140. The Tribunal recalls its finding that the Panel was not tasked to investigate
the practice (see para. 106 above). Rather, the Panel was tasked to gather
information to understand the accreditation process and information sharing to
reach a conclusion on the two Press Release-related issues outlined in
para. 105 above. Any risk assessment of the practice is related to an investigation
of the practice itself and whether it was justified or not. This was not within the

scope of the Panelds investigation.

141.
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video to the Panel of the Chief, HRCB, OHCHR, s very clearly and unambiguously
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152. The Applicant alleges inaccuracies in the conclusions of the Panel and claims
that:
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[the Applicantés] critique of the practice had been built on what the Panel

considered to be a false assumption on her parto.

158. The Tribunal is satisfied that the Panel adequately examined this matter and
properly supported its conclusions in its report. The fact that the Applicant disagrees
with the Panelds conclusion does not support a challenge of the lawfulness of the

investigation.

159. The Tribynal findg no merit in the Applicantés argument and, consequently,
rejects it.

A A
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160. The Applicant takes issue with the Panelds findings at para. 147 of its report.

She disagrees with the Panelds conclusion that:

a. It Adid not find that any of the evidence presented by [the Applicant]

demonstrated factual errors or false statements in the [Press Release]o;

b.  fiOn the criterion that defamation requires false statements to have been
communicated, orally or in writing, the Panel did not consider that criterion

to have been meto; and
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161. The Applicant argues that the above conclusions by the Panel, arising from

its examination of the last paragraph of the Press Release, are contradicted by the
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been finally determined by the Appeals Trjpunal (see parg. 150 above). The Panel

(2]

findings at Jssue are thus ngt|reviewable.
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166. The Applicant points out that the above characterization arises from the
Panelds statement in the subheading before para. 129 of its report, which reads as

follows:

Issue 2 - The Press Release defamed [the Applicant], unjustifiably
undermining her long-held position that participants should not be
named in advance of HRC sessions and/or, otherwise contained false
statements connected to [the Applicant], resulting in unjust harm to
Ms. Reillyos reputation.

167. The Tribunal notes that the characterization is linked to the Applicantés
argument that the Press Release defamed her. The Applicant also added that fi[by]
denying what had occurred[,] OHCHR publicly branded [her] as a liar, which is

defamation, because she was telling the trutho#>

168. The Panelds finding about the different perspective that the Organization and
the Applicant had concerning the practice is fully documented in the Panelds report.
Yet, the Applicant disagrees and seeks to challenge the Panelés findings based on
this disagreement. The Tribunal finds, as it has in other parts of this Judgment, that

such disagreement is not enough to mount said challenge.

169. Additionally, the Tribunal recalls its finding at para. 154 above, that the issue
of whether the Applicant was defamed on account of the content of the Press
Release has been finally determined by the Appeals Tribunal. There is therefore no

merit in the Applicantés argument, and it is rejected.

4 Ibid., para. 117.
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174. The Tribunal considers that although a fitechnical consultationo can be
interpreted as a certain level of involvement, the technical advisory role of the
Chief, HRCB, OHCHR, does not support a claim that the Panelés conclusion was

unreasonable.

175. The Tribunal finds no merit in the Applicantés argument and, consequently,
rejects it.

A
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176. The Applicant maintains that the investigation was marked by specific indicia

of bias (see para. 49.0 above). She specifies the following aspects of the

investigation process to back her claim:
a.  The Panel presented her evidence simply as ficlaimso she made# 7

b.  Her purported biography includes only a volunteer role prior to her
Masteros degree in Human Rights and omits almost her entire professional
experience in Human Rights, apparently to invite the reader to give less

credibility to her account4

c.  The Panel discussed the fipersonalityo of the Applicant, the former HC
and the Chief, HRCB, OHCHR, apparently to discredit her account. For
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e.  The Panel was fihappy to imply that [she] had publicly linked the death
of a human rights activist to the practice complained of without a single item

or evidence or referenced?’ 1

177. In the Tribunalds view, the aspects listed in para. 176.a to ¢ above, on which
the Applicant bases this claim, represent mere differences in presentation style. This
renders her arguments overly speculative. The fact that the Panel categorised the
Applicantés evidence as ficlaimso, for example, only represents a choice of
language. Indeed, all the examples cited by the Applicant do not sufficiently ground
a conclusion that the Panel was biased. The Applicantés assertion is, therefore,
rejected.

178.
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181. The Tjribunal finds no merit in the Applicantés|argument apd, consequently,
rejects it.
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rejoinder, retired from the Organization and declined to be interviewed in another
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date of such a meeting, and had not presented any evidence of [the
Chief, HRCB, OHCHR,] having defamed her. She was also not sure
if it was a meeting of the full EU delegation of 27 members, as she
had stated in her complaint.

191. The Tribunal finds that, under the above circumstances, the lack of relevance
of the witnesses in question permits a conclusion that the Panelds decision not to
interview them was in line with the criteria laid out in its report concerning selection

of witnesses (see para. 187 above), and it was reasonable.

192.
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195. Concerning the Applicantés claim that the Panel indicated that it would
investigate subsequent alleged retaliation, the Tribunal finds that the Applicantds
representation of such statement lacks precision. The document the Applicant refers
to in this respect, i.e., annex 3.98 to the investigation report, is an email exchange
of 9 December 2019. In its relevant part, the email from the Panel to the Applicant
reads as follows: fi[rJegarding more recent events and acts, as they relate to the two

subjects under consideration,
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207. With respect to the then High Commissioner for Human Rights, the Tribunal
considers that as the Applicantis Second Complaint raised issues about the practice
of OHCHR, the then High Commissioner was not in position to handle it without
giving an appearance of conflict of interest. Also, issues about the practice that the
Applicant raised were already under examination in connection with the First
Complaint, which the USG, DMSPC, was handling.

208. It is also of note that the Applicant did not raise the matter with the USG,
DMSPC, when the latter wrote to her on 21 November 2019 informing her that an
investigation would be conducted, and a Panel had been appointed (Annex 14 to

the application).

209. Based on the gbove, the Tribundl finds no merif in the Applicantds argument
and, consequently, rejects it.
A A
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210. The Applicant complains that the Panel systematically failed to gather
evidence, to consider irrefutable evidence in its possession and to evaluate witness
evidence in a coherent fashion. Also, that it failed to establish facts through
evidence and, more importantly, by a marked disregard for primary,
contemporaneous, documentary evidence. She concludes that the terms of
reference, the investigation report, and the manner of questioning of witnesses
demonstrate that the Applicant did not receive the investigation she was
contractually entitled to.

211. The Tribunal reiterates the legal position that it has no jurisdiction to conduct
‘a e o7, investigation of the Applicantds complaints under ST/SGB/2019/8 or
ST/SGB/2008/5 (see agnx ge, 2011-UNAT-123, paras. 2, 25 and 30).

212. In

Page 50 of 53









Case No. UNDT/GVA/2020/059
Judgment No. UNDT/2023/120

Ent Ed in the Register on this 75 day of November 2023

(Sge)
Ren® M. Vargas M., Registrar, Geneva
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