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nt_odu’ton

1. By application filed on 17 November 2021, the Applicant, a staff member of
the United Nations Department for Safety and Security (f{UNDSS0), contests:

a.  Theissuance to her of a written reprimand;
b.  Thegplacement of said reprimand in her personnel file;
c.  Heigplacement under a performance improvement plan (iPIP0); and

d.  Thgoutcome of the Management Evaluation Unitis (IMEUO) review of

the abovddecisions.

k) ts and p..0-edu_a— stos

2. The Applicant is a Security Officer at the S-1 level with the Safety and
Security Service (iISSS0) at UNDSS in New York. She commenced her service with

the United Nations on 6 December 2019 on a fixed-term appointment.

3. On 29 March 2021, while on duty at a security post in Headquarters, the

Applicant was involved in an altercation with a fellow Security Officer.

4. On the same date, the Applicant was requested by the Officer-in-Charge,

Special Investigation Unit (iSIU0), SSS, to complete an incident report.
5. On 31 March 2021, SIU interviewed the Applicant regarding the altercation.
6.  On 14 April 2021, SSS issued an investigation report.

7. On 12 May 2021, the Applicant received a written reprimand by way of a
memorandum titled fiNotice of Reprimand Re: Unacceptable Behaviour T Incident
of 29 March 20210 (fiNotice of Reprimando) from the Chief, SSS, informing her of
the result of SIUGs investigation of the altercation. The memorandum indicated that
SIU concluded that the Applicantis actions were fifound to [be] disruptive to the
operations of the Service, unacceptably disrespectful to a fellow officer,
unprofessional in the extreme, and not representative of the standard of conduct

expected of a security officero.

Page 2 of 26






Case No. UNDT/NY/2021/058
Judgment No. UNDT/2023/012

16. On 1 July 2022, the present case was assigned to the undersigned Judge.

17. By Order No. 61 (NY/2022) of 14 July 2022, the Tribunal granted in part the
Respondentds motion to have receivability determined as a preliminary matter, on
grounds that it does not have jurisdiction to consider appeals against the outcome
of a review of the administrative decision by MEU, thus making this aspect of the

application manifestly not receivable.

18. The Tribunal further instructed the Respondent to file his reply to the
application, which he did on 15 August 2022.

19. By Order No. 76 (NY/2022) of 17 August 2022, the Tribunal instructed the

Respondent to file the following materials on an ex parte basis:

a.  The investigation report (including its annexes) into the incident of
29 March 2021; and

b.  The CCTV recordings of the incident of 29 March 2021.

20. On 18 August 2022, the Respondent filed the above-mentioned materials on

an ex parte basis.

21. By Order No. 77 (NY/2022) of 23 August 2022, the Tribunal rejected the
Applicants request for an oral hearing and instructed the Respondent to redact the
investigation report and its annexes and to refile them on an under-seal basis,
excepting the excerpts of CCTV recordings and third partiesd statements. The
Tribunal further ordered the Applicant to file a rejoinder by 1 September 2022, and
invited the Respondent to file his response to the Applicantds rejoinder by
9 September 2022.

22.  On 31 August 2022, the Applicant filed her rejoinder.

23. On 9 September 2022, the Respondent filed his response to the Applicantos

rejoinder.

Page 4 of 26



Case No. UNDT/NY/2021/058
Judgment No. UNDT/2023/012

24. Having reviewed the partiesd submissions, the Tribunal decided to convoke
the parties to a case management discussion (ACMD0), which took place, as
scheduled, on 19 September 2022, with a view to explore the possibilities of referral

of the case to mediation.

25. During the CMD, the Applicant expressed her consent to mediate the case
whereas the Respondentbs Counsel informed the Tribunal that he would have to
seek approval from his senior management about entering into mediation.
Moreover, the Respondentis Counsel again requested the Tribunal to determine

receivability as a preliminary matter.

26. By Order No. 84 (NY/2022) of 20 September 2022, the Tribunal instructed
the Respondent to inform it about his position on whether he would like to engage

in mediation of the case by 26 September 2022.

27. By Judgment Dragnea UNDT/2022/088, dated 23 September 2022, the
Tribunal decided that the challenge against the decisions to issue the Applicant a
written reprimand and to place it in her personnel file was receivable, and that the

challenge against the decision to place the Applicant on a PIP was not receivable.

28. On 25 September 2022, the Respondent informed the Tribunal of his

agreement to mediate the present case.

29. By Order No. 88 (NY/2022) of 28 September 2022, the Tribunal referred the
present case to the Mediation Division, Office of the United Nations Ombudsman
and Mediation Services, and suspended the proceedings before it until
28 November 2022.

30. By email dated 28 November 2022, the Mediation Division informed the
Tribunal that the parties had jointly requested an extension of time for mediation
until 26 January 2023.

31. By Order No. 107 (NY/2022) of 5 December 2022, the Tribunal ordered that

the proceedings before it in this matter be further suspended during the mediation
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32. By email dated 5 January 2023, the Mediation Division informed the Tribunal

that the parties had not been able to resolve the present matter.

33. By Order No. 2 (NY/2023) of 9 January 2023, the Tribunal instructed the
Respondent to file redacted CCTV recordings supporting the Administrationds core

factual findings, which he did on 10 January 2023.

34. By the same Order, the Tribunal instructed the parties to file their respective

written closing submission, which they did on 16 January 2023.

35. On 16 January 2023, the Applicant filed a motion to fiexpand the recordo in
which she asked the Tribunal to consider firecent evidence related to the deleterious

consequences of the [Notice of Reprimand]o.

36. On 18 January 2023, the Tribunal invited the Respondent to provide his

comments on the Applicantés motion, which he did on 23 January 2023.

37. By Order No. 4 (NY/2023) of 26 January 2023, the Tribunal granted the
Applicantds motion to expand the record and informed the parties that it would

proceed to adjudicate the matter by Judgment.

38. On 4 February 2023, the Applicant filed a motion for a directive under Report
A/73/150 of the Internal Justice Council, informing the Tribunal, inter alia, that she
had been a victim of retaliation for seeking recourse through the internal justice
system and requesting the Tribunal to address her concerns the way it deemed

necessary.

39. On 8 February 2023, the Tribunal invited the Respondent to provide his

comments on the Applicantés motion, which he did on 10 February 2023.
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44. Moreover, having decided that the challenge against the decision to place the

Applicant on a PIP and the outcome of the MEUGs review of the contested decisions

is not receivable, the Tribunal notes that the remaining core issue before it is the

Page 8 of 26



Case No. UNDT/NY/2021/058
Judgment No. UNDT/2023/012

48. Moreover, it is well-established jurisprudence that fiin reviewing decisions
imposing a sanction, be it disciplinary or administrative, the Tribunalés scope of
review is limited to determining whether: an applicantds due process rights were
respected, the facts underlying disciplinary or administrative measures were
established, the established facts amount to the conduct foreseen in the rules
provided for the applied measure, and the measure was proportionate to the
offenced (see Pakkala UNDT/2021/076, para. 12; see also Elobaid
UNDT/2017/054, para. 36; Applicant 2012-UNAT-209, para. 36).

49. Accordingly, the Tribunal will address these issues below.

Whether the facts have been established to the requisite standard

50. Inrelation to the written reprimand, the standard of proof to establish the facts
is, as the parties acknowledged in their submissions, that of fipreponderance of
evidenceo, and such standard of proof is met where the reprimand was based on
fireasonable groundso (see Elobaid 2018-UNAT-822, paras. 35 and 36). Indeed, as
the Appeals Tribunal highlighted, fisince the imposition of administrative measures
does not require any finding of misconduct or inflicting a penalty, there is no need
to establish the facts justifying them on clear and convincing evidenceo (see
Pakkala 2022-UNAT-1268, para. 35).

51. In the present case, the Notice of Reprimand clearly set out the rationale for

imposing the written reprimand, stating in its relevant part as
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55. Even though it is not possible to hear an exchange of words, it is logical to
assume that taking the cell phone from the fellow Security Officer and throwing it
on the Xray machine was an aggressive act done in anger. There are no
circumstances either in the video or articulated by the Applicant justifying such an
action. Objecting to the fellow Security Officer using her cell phone in this way

does not justify the Applicantos action.

56. As such, the Tribunal also finds no merit in the Applicantds submission that
there was never a fiserious verbal altercationo. Indeed, this fact has been established
based on the CCTV recordings, the testimony of several witnesses, and the

transcript of two cell phone videos that clearly depict the events at issue.

57. Accordingly, the Tribunal finds that the facts in support of the written

reprimand imposed were established as per the applicable standard of proof.

Whether the established facts amount to inappropriate behaviour

58. The Notice of Reprimand states in its relevant part that:

3. Based upon a review of the matter [the Applicantis]
behaviour has been found to disruptive (sic) to the operations of the
Service, unacceptably disrespectful to a fellow officer,
unprofessional in the extreme, and not representative of the standard
of conduct expected of a security officer. Specifically, it is in breach
Security and Safety Service standard operating procedure 25.02 (sic)
which states, AUN security personnel are expected to display the
highest level of professionalism, courtesy and tact while in the
performance of their dutieso (italics in the original).

59. The Applicant submits that the Administrationds finding in this respect is
unfounded. In her view, the CCTV recording shows that her fellow Security Officer

was the aggressor and that she performed her duty by stopping the aggression.

60. The Tribunal sees no evidence on record that the fellow Security Officer was
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66. Moreover, the Tribunal recalls its finding in Judgment Dragnea
UNDT/2022/088 that:

Noting that the decision at issue is a written reprimand imposed to
address a staff memberds unsatisfactory conduct following an
investigation of an altercation, the Tribunal considers that the
decision at issue constitutes an administrative measure under
sec. 2.1(d) of ST/A1/2017/1 (Unsatisfactory conduct, investigations
and the disciplinary process).

67. Second, the Tribunal is similarly not convinced by the Applicantds
submission that the Notice of Reprimand constitutes a disguised disciplinary
measure. To support her claim, she specifically argues that she is no longer eligible
for promotions and only received a shorter contractual term. In this respect, the
Tribunal wishes to highlight that the fact that a written reprimand may fiflag
performance issues and inform decisions on recruitment or promotiono (see Elobaid
UNDT/2017/054, para. 62) does not render it a disciplinary measure.

68. Indecl, administrative measures and disciplinary measures are different in
view of tiir nature and consequences. Specifically, staff rule 10.2 clearly
differentiat§s between disciplinary and administrative measures, reading as

follows:

D’ _p.nag measu es

(@) Disciplinary measures may take one or more of the
following forms only:

() Written censure;
(i) Loss of one or more steps in grade;

(iii)  Deferment, for a specified period, of eligibility for
salary increment;

(iv)  Suspension without pay for a specified period;
(v) Fine;

(vi)  Deferment, for a specified period, of eligibility for
consideration for promotion;
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(vii) Demotion with deferment, for a specified period, of
eligibility for consideration for promotion;

(viii) Separation from service, with notice or compensation
in lieu of notice, notwithstanding staff rule 9.7, and with or without
termination indemnity pursuant to paragraph (c) of annex Il1 to the
Staff Regulations;

(ix)  Dismissal.

(b) Measures other than those listed under staff rule
10.2 (a) shall not be considered to be disciplinary measures within
the meaning of the present rule. These include, but are not limited
to, the following administrative measures:

() Written or oral reprimand,;
(i) Recovery of monies owed to the Organization;

(iii)  Administrative leave with full or partial pay or
without pay pursuant to staff rule 10.4.

(c) A staff member shall be provided with the
opportunity to comment on the facts and circumstances prior to the
issuance of a written or oral reprimand pursuant to
subparagraph (b) (i) above.

69. Thus, staff rule 10.2(b) permits the imposition of administrative measures that

shall not be considered disciplinary measures.

70. Moreover, the Appeals Tribunal in Elobaid distinguished between
disciplinary and administrative measures and held in the Judgmentds relevant

part (see para. 25) that:

The consequences of a disciplinary measure are not equivalent to
those of an administrative measure. Although the reprimand could
have an adverse impact on the concerned staff memberds career,
since it is placed in his or her Official Status File, it is not
comparable, by its nature, to the effects of any disciplinary measure.

71. Having reviewed the content of the written reprimand, the Tribunal considers
that it is not of a punitive nature but of a preventive, corrective and cautionary nature
because it seeks to bring to the Applicantds attention shortcomings in her behaviour.

As such, it does not have the consequence of any disciplinary measure listed in staff
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b.  Shedid not receive a copy of the investigation report nor was she given

the opportunity to comment on it;
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89. Accordingly, the investigators are obliged to investigate all relevant
information and evidence, both inculpatory and exculpatory. All such information
shall be disclosed to the subject of the investigation and to the decision-maker in

line with the principles of procedural fairness and due process.

90. In the present case, the Applicant claims that the Administration failed to
consider exculpatory evidence, namely, the fact that her action was to stop an illegal

recording.

91. While the Tribunal has already found that taking the fellow Security Officeros
cell phone from her possession and throwing it on the X-ray machine is an
inappropriate behaviour, it is of the view that the investigation falls short of having
been thorough and even-handed. Indeed, the Tribunal notes that it failed to consider
possible factors that may have contributed to the Applicantés behaviours, e.g., the
fact that the fellow Security Officer was recording the incident despite the
Applicantds objection, and whether the fellow Security Officer contributed, and if

so, to what extent, to the incident.

Opportunity to provide comments prior to the issuance of the reprimand

92. The procedure applicable to the issuance of administrative measures is

described in staff rule 10.2(c) in a scant fashion, stating that:

A staff member shall be provided with the opportunity to
comment on the facts and circumstances prior to the issuance of a
written or oral reprimand pursuant to subparagraph (b) (i) above.

93. The Tribunal notes that ST/A1/2017/1 provides in its relevant part that:

7.5  Where a non-OIOS investigation finds that there is a factual
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(b) Decide to take managefial action or adminifptrative
eqsures. Bgfore the issuance of a repfimand, a staff membgr shall
€ gven anjoppo_tunt to p_ov. de 'omments on t_e fa'ts and

/umstan’es, as provided for in staff rule 10.2 (c) (Emphasis
added)

94. In this respect, the Tribunal recalls that the former United Nations
Administrative Tribunal in its Judgment No. 1176, Parra (2004), at para. IV, held
that:

The reprimand is, by definition, adverse material, and as such, its
issuance ought to be carried out while respecting the fundamental
principles governing all legal orders of the modern world. Amongst
those, of special importance is the principle of due process or natural
justice, which implies, inter alia, that before an adverse decision is
taken by the Administration, the subject of such a decision has to be
afforded the opportunity to be heard (audi alteram partem). The
Tribunal notes that the letter of reprimand was issued on the same
day that the Security Officer had submitted his [investigation]
report. The Tribunal thus finds that such an opportunity was not
extended to the Applicant prior to issuing this reprimand, thus
violating this fundamental principle.

95. Mojgover, the Appeals Tribunal held in Efpbaid, at para. 26, tha

Irgedministrative procedures, [€] as thefmeasure e.g., reprimargl, is
ng@ as consequential as a disciplinaryf action, the scope off the
aqversarial principleTwhile it must algp respond to the needp of
trgnsparency, proportionality and fairng¢sstis limited to inforfing
the staff member concerned of the Adininistrationds intentionf and
alfowing him or her the oppo_tun_& to- ommenton t,_ e espe tve
a'ton. (Emphasis added) ~

96. While the evidence on record shows that the Applicant was interviewed by
SIU regarding the incident, the Tribunal finds no evidence that the Administration
ever afforded the Applicant an opportunity to comment on the written reprimand

after the issuance of the investigation report.

97. As such, the Tribunal finds that the Administration failed to extend to the
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of the [Chief Security Advisor/Chief of Security/Chief Security
Officer]. The [Chief Security Advisor/Chief of Security/Chief
Security  Officer] may rescind authorization to carry
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Applicantds actions in a high security area while carrying a firearm, which involved
taking the personal property of a fellow Security Officer, were sufficient to justify
her placement on weapons restrictions pending review of the incident. The
Applicantds actions could have provoked an undesirable response in circumstances

where a secure area and firearms could have been compromised.

103. Accordingly, the Tribunal finds no basis to intervene with the
Administrationds decision to place the Applicant on weapons restriction to the

extent that it constituted an interim measure 6po7dmng the revteowe
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106. Accordingly, the Tribunal cannot but conclude that the Administrationds

decision to issue to the Applicant a written reprimand and place it in her personnel
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appropriate to rescind the decision to issue to the Applicant a written reprimand and

order the Administration to remove it from her personnel file.

Compensation for harm

110. In relation to the claim for compensation for harm, the Tribunal recalls that
art. 10.5(b) of its Statute requires that harm be supported by evidence. In this

respect, the Appeals Tribunal has consistently held that fiit is not enough to
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