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1.  The Applicant, who is self-represented and a former Regional Adviser,
Education, Europe and Central Asia Regional Office (\ECARQO), United Nations
Childrendés Fund (fUNICEF0), is contesting the decision of the Deputy Executive
Director, UNICEF, to impose on him the disciplinary measure of separation from

service with compensation in lieu of notice and without termination indemnity.

Fagy

2. On 2 December 2020, the Office of Internal Audit and
Investigations (iOIAI10), UNICEF, received a complaint of possible misconduct
involving the Applicant. Namely, it was reported that between November 2018 and
May 2020, the Applicant, e, a a, made unwelcome comments, statements,
suggestions of sexual nature, and unwelcome physical contact and attempts of

physical contact towards VO1.

3. On 11 February 2021, OlAI informed the Applicant about the complaint and,

on 16 February 2021, interviewed him.

4. On 2 August 2021, OIAI completed its investigation and transmitted the
Investigation Report to the Deputy Executive Director, Management (iDED/Mo),
UNICEF, for appropriate action.

5. On 31 August 2021, the DED/M issued a Charge Letter including allegations

of misconduct against the Applicant.

6. On 21 October 2021, the Applicant submitted his response to the Charge
Letter.

7. On 10 November 2021, the Applicant was informed that the misconduct was
established, and that it had been decided to impose on him the disciplinary measure
of separation from service, with compensation in lieu of notice and without

termination indemnity, in accordance with staff rule 10.2(a)(viii).

8.  On 14 February 2022, the Applicant filed the instant application.
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9.  On 28 March 2022, the Respondent filed his reply.

10. By Order No. 7 (GVA/2023) of 13 February 2023, the Tribunal called the
parties to a case management discussion (ACMDo), which took place on
22 February 2023.

11. By Order No. 11 (GVA/2023) of 23 February 2023, the Tribunal instructed
the parties to identify in writing whether an oral hearing was needed and, if so, to
provide a list of potential witnesses, explaining the relevance of each testimony for
the determination of the issues in dispute. In addition, the Tribunal instructed the
Respondent to provide written submissions on the issue of the alleged retaliatory
motive behind VV016s complaint, explaining, particularly, how said allegation was

treated by the investigation.

12.  On 6 March 2023, the parties filed their submissions in compliance with
Order No. 11 (GVA/2023).

13. By Order No. 24 (GVA/2023) of 16 March 2023, the Tribunal scheduled a
hearing on the merits to identify, clarify, and examine the evidence on how the
Applicantds allegations of malicious motivation of the complaint were investigated

and/or considered.

14. On 31 March 2023, the Applicant filed a motion seeking leave to file

additional evidence.

15.  On 3 April 2023, the Tribunal advised the parties that it would decide on the

Applicantbs motion at the hearing as a preliminary matter.

16. Between 4 and 5 April 2023, the parties attended the hearing. At the hearing,
the undersigned Judge ruled on the Applicantés motion dated 31 March 2023,

accepting the additional evidence into the case record.

17. By Order No. 32 (GVA/2023) of 12 April 2023, the Tribunal instructed the
parties to file their closing submissions, which they did on 24 April 2023.
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18. The Applicant contests the decision of the Deputy Executive Director,
UNICEF, to impose on him the disciplinary measure of separation from service

with compensation in lieu of notice and without termination indemnity.

19. Itis well-settled case law of the Appeals Tribunal (Haf} K 2010-UNAT-024,
para. 31, Abu Ha g 2010-UNAT-022, para. 25, P, b oo o )g 2015-UNAT-523,
para. 17, jy,ﬂa,ﬂ 2015-UNAT-537, para. 20, Tu/; e y2019-UNAT-955, para. 32,
 a_y 2019-UNAT-956, para. 15, and )Qf- a 2020-UNAT-1024, para. 48) that the
standard of judicial review in disciplinary cases requires the Dispute Tribunal to

ascertain:
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22. Inthe case at hand, the 31 August 2021 Charge Letter informed the Applicant

of the following:
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24. The Respondent submitted that all the facts were established up to the clear
and convincing evidence standard, while the Applicant submits that the
investigation ignored his countervailing evidence, did not properly investigate all
of the facts and, by doing so, illegitimately found VV016s testimony more credible
than his.

25. The Tribunal has carefully assessed all the evidence on file and held a hearing
on the merits in which the Applicant and two witnesses were heard. The hearing
was limited in scope to identify, clarify, and examine the evidence on how the
Applicantbs allegations against VO1 were investigated and/or considered by the

investigators.

26. In this regard, the UNDT is mindful of the fact that it cannot hold a _¢, »,
investigation. Instead, the Tribunal performs a judicial review of the disciplinary case,
which requires consideration of the evidence adduced and the procedures utilized
during the investigation by the Administration (7‘1w nr y“zme 2021-UNAT-1184,

Bed
par. 47).
27. InT g ,ﬂy“zm Cmuy the Appeals tribunal clarified that:

48.  The iAdministration bears the burden of establishing that the
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28. The Tribunal has assessed the evidence gathered by the investigators in

relation to each incident and has concluded that, in most instances, there is no direct

or corroboratory evidence of sexual harassment, and the investigators
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40. The witness also said that V01 appeared lost and nervous, and that she told
her that the Applicant had appeared suddenly by her bed and that she was very

scared.

41. It is uncontroversial that the Applicant entered VO014s hotel room
unannounced. The controversy lies on whether he fistood over hero and fitouched

hero, and whether his action could be reasonably perceived as sexual harassment.
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Incident of March 2020
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Lack of consideration of relevant facts by OIAI

60. The Applicant submits that the investigators failed to investigate the
firetaliatory natureo of V01ds complaint. He argues that the investigators ignored
the countervailing evidence he presented, and did not properly investigate all the
facts, in particular the evidence relating to the issues the Applicant and V01 were

having concerning the Learnln project during the year 2020.

61. The Applicantés evidence shows that VO1 had a motive to fabricate or
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65. On 30 June 2020, the Applicant sent an email to his FRO to request
intervention to solve professional issues with VVO1 in relation to the LearnIn project.

These concerns are reiterated in several other emails.

66. On 13 August 2020, the Applicant had a meeting with V01 and his FRO, in
the presence of the HR representative, to discuss the issues around the development

of the LearnIn project and the working relationship problems between them.

67. The Applicant questioned the fact that V01 was sending updates on the
project to the Applicantds FRO without going through the Applicant first, and that
V01 was insubordinate, bypassed him several times, and made decisions that were
in contradiction with the Applicantds instructions. The Applicant also highlighted
that he suspected dishonest conduct by V01 regarding a possible implementing

partner to Learnin, i.e., the Alpha Foundation.

68. Between 14 and 18 August 2020, there were various email exchanges
between the Applicant and V01, in which the Applicant alleged a potential
reputational damage to UNICEF as a result of the issues with Learnin, and stated

that he was going to submit a formal complaint on the matter.

69. On 18 August 2020, the Applicant had a call with the HR representative to
clarify that the issues he was having with VO1 were not about disregard for
hierarchy, reporting lines or management style, but rather about \V016s disregard for
his instructions as supervisor and leader of the LearnIn project. In this opportunity,

the Applicant informed of his interest in resolving the issues amicably.

70. On 8 September 2020, the representative of HR wrote to the Applicant and
V01 stating that he believed the issues between them were related to performance
management and providing recommendations. The Applicant replied strongly
disagreeing with HRds conclusion that the issues were performance related, stating

that, instead, he fiflagged serious concerns about the violation of internal controlso.

71.  On 19 November 2020, the Applicant wrote to the external partner of Learnin
allegedly involved with the Alpha Foundation, with V01 in copy, stating that he

was going to take action and file a formal complaint with UNICEF.
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72.  On 2 December 2020, VO1 filed her complaint of harassment and sexual
harassment against the Applicant, indicating several incidents ranging between
November 2018 and May 2020.

73.  The Tribunal is of the view that the documentary evidence on file supports
the Applicantds allegation that he was dealing with a very difficult professional
relationship with V01 prior to the complaint, and that there is a possibility that V01
might have had an ulterior motive to file the complaint against him. The timeline
of events shows, at the very least, that his narrative was worth investigating. It
demonstrates a potential ulterior motive and bias against the Applicant, which puts

into question the reliability of \VV016s allegations.

74.  All these exchanges were provided to OIAI and discussed with the Applicant
during his interview. Therefore, the investigators knew V01 might, indeed, have
been biased and had an ulterior motive against the Applicant due to the
circumstances surrounding the LearnIn project and the Applicantés warning that he

was going to report her for misconduct.

75.  While the Tribunal agrees with the Respondent that it is unlikely that V01
fabricated all the reported incidents and manipulated the testimony of the witnesses,
it is also not absurd to consider that those incidents might have been exaggerated

due to bias or ulterior motives.

76. This is precisely why investigating the Applicantds allegations was of critical
importance as, at the very least, they were key to establishing the reliability of the

evidence.

77. However, the investigators did not look into any possible motivation behind
V016s complaint, did not consider the documentary evidence brought forth by the
Applicant, and, nonetheless, concluded that the events that immediately preceded

V016s complaint were irrelevant for the determination of the facts under dispute.
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78. In fact, it is clearly established from the testimony of the investigators at the
hearing, that they purportedly decided not to investigate the Applicantés allegations
and disregarded them as firrelevanto, without ever investigating or processing any

of the evidence provided.

79. The Tribunal also notes that after an OIAI Quality-Assurance Specialist
flagged the lack of reference to the Applicantés allegations in the investigation
report during the review process in July 2021, OlIAI management fidetermined that
the information provided about the described disagreements between [the
Applicant] and [VO01] was not directly relevant to the allegations of sexual

harassment or to [V016s] reliability as a witnesso. This information was provided
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95. The Tribunal is of the view that, indeed, the personal relationship between
\/01 and the Applicant was somehow fiambiguouso, and that the Applicant behaved
in an unprofessional manner a few times. However, the evidence gathered by OIAI

does not meet the threshold to legally amount to sexual harassment.
96. The Appeals Tribunal held in Appe a» 2022-UNAT-1187, that:

64.  The standard of clear and convincing evidence is a finding
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[A]lny disciplinary measure imposed on a staff member shall be
proportionate to the nature and gravity of his or her misconduct. In
determining the appropriate measure, each case is decided on its own
merits, taking into account the particulars of the case, including
aggravating and mitigating circumstances.

101. In the case at hand, the Tribunal found that most of the facts on which the
disciplinary measure was based have not been established through clear and
convincing evidence, except for two of them, and that the facts that are established
do not legally amount to misconduct. Consequently, it also finds the disciplinary

sanction unlawful.

102. Accordingly, the sanction imposed is rescinded and the Applicantds
reinstatement ordered, with the benefits and entitlements at the level he had before

being separated from service.

103. Pursuant to art. 10.5(a) of the Tribunalds Statute, the Respondent may elect to
pay compensation as an alternative to the rescission of the contested decision. It is
clear from art. 10.5(a) of the Tribunalds Statute, as consistently interpreted by the
Appeals Tribunal, that compensation in lieu is not equivalent to compensatory
damages based on economic loss. The former is the amount that the Administration
may decide to pay as an alternative to rescinding the contested decision or execution

of the specific performance ordered.

104. The Tribunal finds that the unlawful disciplinary sanction has negatively
impacted the Applicantés career and adversely affected his reputation. For this

reason, the Applicant is entitled to the maximum amount of compensation in lieu.

105. The above notwithstanding, the Tribunal notices that the Applicantds
fixed-term appointment was due to expire on 31 October 2022, when he would have
reached the maximum age of retirement of 65. That means that he could only have
worked with the Organization for another 11.5 months from the time of his

separation on 15 November 2021.

106. Accordingly, compensation in lieu is set at 11.5 months of net-base salary,

which is what the Applicant was entitled to receive had he not been separated.
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112. In the case at hand, the Applicant did not provide any evidence of harm

directly linked to the contested decision apart from his own testimony.

113. Asaresult, he is not entitled to moral damages.

J'
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114. In view of the foregoing, the Tribunal DECIDES:

,CB

a.  The disciplinary sanction is rescinded;

b. The Applicant is to be reinstated, with all his benefits and entitlements,
from the date of separation, at the level he held before being separated. Any
actuarial cost linked to the recalculation of the Applicantds pension benefit

arising from his reinstatement shall be borne by the Organization;

c.  Should the Respondent elect to pay compensation in lieu of reinstating
the Applicant, the Applicant shall be paid a sum equivalent to 11.5 months of
net-base salary at the same grade and level he held at the time of his

separation;

d.  The aforementioned sums shall bear interest at the United States prime

rate with effect from the date this Judgment becomes executable until
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Entered in the Register on this 23 day of June 2023

(S; gr e_‘)
Ren® M. Vargas M., Registrar, Geneva
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