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10. On 29 April 2021, IGO shared with the Applicant the draft investigation
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21.  On 19 April 2023, the Applicant filed a motion for interim measures that was
rejected by Order No. 42 (GVVA/2023) of 28 April 2023.

22. On 7 September 2023, the Applicant filed a rejoinder pursuant to
Order No. 108 (GVA/2023).

23.  On 13 September 2023, a case management discussion (ICMD0) took place
with the participation of the Applicant, his Counsel and Counsel for the

Respondent.

24. By Order No. 123 (GVA/2023) of 19 September 2023, the Tribunal instructed

the parties to file further information on several issues discussed during the CMD.

25. On 28 September 2023, the Respondent,#.s £y da, submitted ¢ ay e

L4
information concerning the Complainant. )

26. On 28 September 2023, Counsel for the Applicant filed a submission tofjether

with a large number of documents.

27. On 6 October 2023, the Respondent informed the Tribunal that the
Complainant would be available to testify should the Tribunal decide to hold a

hearing, and that her testimony would be given in Persian (Farsi).

28.
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30. On 11 December 2023, the Respondent filed a motion to submit additional

evidence.

31. On 12 December 2023, the Applicant informed the Tribunal,t‘~~m[ev d-a, that
he had not been able to confirm the attendance of Ms. I.K. as a witness and

requested, in the alternative, to be allowed to call Dr. S.A.K. as a witness.

32. On 21 December 2023, the Tribunal informed the parties that the hearing
would take place on 23 and 24 January 2024.

33. By Order No. 1 (GVA/2024) of 2 January 2024, the Tribunal *« £y da,
granted the Respondentds motion of 11 December 2023 and denied the Applicantos
motion of 12 December 2023. It also recalled that the hearing would be held

fme a—Ra and determined a tentative schedule for the hearing.

34. On 23 and 24 January 2024, the hearing in the present case was held. Six
witnesses, namely the Applicant, the Complainant, Mr. D.M. (Protection Assistant
Officer), Mr. J.M. (former UNHCR Resettlement Expert), Ms. E.C.R. (Chief of the
Refugee Status Determination Section in the Division of International Protection,
UNHCR), and Ms. E.R. (Senior Investigation Specialist, IGO), provided testimony

under oath before the Tribunal.

35. During the hearing, several issues arose. The Tribunal dealt with them by
Order No. 12 (GVA/2024) of 5 February 2024, where it,A« . da, gave the
Applicant until 12 February 2024 to file his motion on anonymity ) if any, and
ordered the parties to file their closing submission by 19 February 2024.

36. On 19 February 2024, the Applicant filed his closing submission including a
motion for anonymity. The same day, the Respondent filed his closing submission,
a motion for leave to file an objection to the Applicantds late filing of his motion
for anonymity, and a request to strike it out of the record. He also opposed the

Applicantbs motion to exceed the page limit in his closing submission.
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37.
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41. According to art. 9.4 of the Tribunalés Statute, in hearing an application
challenging an administrative decision imposing a disciplinary measure, the
Dispute Tribunal shall pass judgment on the application fiby conducting a judicial
reviewo. In so doing, the Dispute Tribunal fishall consider the record assembled by

the Secretary-General and may admit other evidenceo to assess:

a.  Whether the facts on which the disciplinary measure was based have

been established by evidence and up to the required standard of proof;
b.  Whether the established facts legally amount to misconduct;
c.  Whether the Applicantds due process rights were observed; and

d.  Whether the disciplinary measure imposed was proportionate to the

offence.
42. The Tribunal will address below these issues in turn.

E ool sl e e R s e e
43. JI'he disciplinary measuge in the cage at hand is dismispal. It is well-settled law
that when the disciplinary measure resalts in separation from service the alleged
misconduct must be established by clear and convincing evidence, which means
that the truth of the facts asserted is highly probable (see a"v 2011-UNAT-164,
para. 30 i ﬁut —2017-UNAT-776, para. 34). )

44. Clear and convincing evidence requires more than a preponderance of
evidence but less than proof beyond a reasonable doubt (see, lipo a¢ para. 30). To
meet this standard, fi[t]here must be a very solid support ¥or the finding;
significantly more evidence supports the finding and there is limited information
suggesting the contraryo (see © o 2022-UNAT-1187, para. 64). fiEvidence,
which is required to be clear arf cbnvincing, can be direct evidence of events, or
may be of evidential inferen e that can be properly drawn from other direct
evidenceo (seim eg Ay 2020-UNAT-1033, para. 45).
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45.  Moreover, in determining whether the standard of proof has been met, the
Tribunal is finot allowed to investigate facts on which the disciplinary sanction has
not been based and may not substitute its own judgment for that of the
Secretary-Generalo. Thus, it will fionly examine whether there is sufficient evidence
for the facts on which the disciplinary sanction was based0 (sagm a a-g«
2019-UNAT-918, para. 40).

46. In the present case, the facts on which the disciplinary measure was based as

per the Sanction Letter are as follows:

The Applicant

i Sexually exploited [the Complainant], a & refugee, by
engaging in ta]
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49. The Tribunal will proceed to consider each of the allegations and the relevant

evidence on record below.

The alleged sexual exploitation

50. In his submissions before the Tribunal, the Applicant claimed that the
allegations against him were false, and that the Complainants evidence was riddled

with discrepancies.

e Lo &mmt‘ ¥,
51. The Ap Iiéant alleges that the Complainant did not have the status of a
refugee. He claims that at the time of the alleged facts, she held a passport from her
country of origin and a valid visa in Iran. In support of his argument, he states that
the Complainant did not have an iAmayesh cardo, which, according to him, was

issued to refugees by the Iranian Government.

52. The Respondent claims that the Complainant was a refugee and a person of
concern to UNHCR.

53. Onthis issue, the Tribunal clarifies that it is not its role to determine whether
the Complainant qualifies as a refugee. Such a determination falls within the
authority of UNHCR based on the refugee criteria that stem from its Statute and
related norms and standards. The role of the Tribunal is only to establish whether
UNHCR considered the Complainant as a refugee and whether the Applicant was

aware of it.

54. An extract from the fiProGreso system, i.e., the UNHCR database of
registered persons of concern, shows that the Complainant registered with UNHCR

on 8 May 2017 and has been recognized as a refugee since then. The evidence also
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55. During the hearing, Ms. E.C.R., Chief of the Refugee Status Determination
Section at UNHCR, confirmed that the Complainant has the status of a refugee for
UNHCR. She testified that UNHCR has the authority to determine who is a person
of concern and who qualifies as a refugee. She explained that UNHCR is not bound
by the determination made by any national authority and that there are more
refugees recognized by UNHCR in Iran than those holders of iAmayesh cardso.
She also testified that having a passport has no impact on the refugee status of a
person, particularly where the agent of persecution is not the state as in the
Complainantds case. Ms. E.C.R. specifically mentioned that not having an
fiAmayesh cardo or having a national passport did not make a difference to the

Complainantds refugee status at UNHCR.

56. Based on the above-mentioned evidence, the Tribunal concludes that the
Complainant has indeed the status of refugee for UNHCR.

57. The evidence on record also demonstrates that the Applicant was aware of the
Complainantos status. This is evident by an email that the Applicant sent to other
UNHCR colleagues on 2 March 2020 containing a list of refugee leaders in which
the Complainant was listed as a fiRefugee Volunteer (former DAFI scholar)o. This
is further supported by a WhatsApp conversation between the Applicant and the
Complainant on 21 March 2020, whereby he advised her to apply for asylum in

France. Under such circumstances, it is reasonable to infer
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60. The Complainant testified that she met the Applicant, a then-staff member of
UNHCR and a well-known person in the refugee community, in the summer of
2017 at an event organized by UNHCR with students. She explained that the

Applicant sought out her Instagram account and later contacted her via WhatsApp.

61. The Complainant described how he approached her, gained her trust, and
established a relationship with her. She stated that she did not have any previous
romantic or sexual experience and that she comes from an Islamic background in

which women are expected to refrain from sex before marriage.

62. The Complainant testified that the Applicant invited her to his apartment to
celebrate her birthday and that she agreed as she trusted him. Once there, the
Applicant hugged her and told her that she ficould rely on him for the rest of [her]

lifeo and that he had fichosen [her] as his wifeo.

63. The Complainant then provided a detailed account of how the Applicant
convinced her to have sex despite her religious objections. She indicated that he
first persuaded her to have anal sex. Then, he persuaded her to have vaginal sex on
Valentineds Day (14 February 2018).

64. When questioned about how the Applicant convinced her, the Complainant
explained that the Applicant told her that he wanted to find out if she was a virgin
before marrying her because he had had a bad experience in the past. According to
the Complainant, the Applicant also mentioned that he had studied Islamic law and
that he knew that vaginal sex was permissible if they read marriage verses to each
other, and that they could obtain their familiesé consent for an official marriage

later.

65. From that moment on, the Complainant testified that they continued seeing
each other and having sex around three times per week at his apartment and that
they were an ordinary couple. The Applicant would talk about his plans for the
future including their marriage and his expectation to be appointed to a higher-level
position in Tehran or abroad and mention that he would take her with him as his

wife wherever he would go. He would also talk about the Office and his colleagues.
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76. The Complainant stated that the Applicant asked her by message to return to
his apartment in the afternoon, which she did. According to her testimony, during
this conversation, the Applicant was naming her after her family name as he usually
did when he was upset, and started to increase the amount of money that he offered
in the morning. The Complainant left and, the same evening, the Applicant sent her
a voice message containing a record of their conversation that afternoon, which was

supposed to show that she was blackmailing him for money.

77. Text messages exchanged on 17 January 2021, which are part of the evidence
on record, corroborate the Complainantds testimony. Those messages read in their

relevant part as follows:

Mggs age i 1‘ — A'u.,.aq -
Thanks ‘

(A forwarded voice message)

If 1 have to, I will send these too.

[Are] you ok with that? You want to make me miserable, and I also
know ways to make one miserable too.

First, | will send these to € so that he knows who is blackmailing
here.

| did research and talked to our lawyer. When you blackmail
someone, no court will vote in your favour; the voice conversation
reveals everything.
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I looked into your eyes and was embarrassed knowing that you [are]
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The alleged sexual harassment

98. The Applicant was sanctioned for sharing a sexually explicit document, the
fiSex Bible, the complete guide to sexual loveo (fiSex Bibleo), over WhatsApp on
29 October 2018, with his colleagues while he was Acting Head of the UNHCR
Sub-Office in Shiraz.

99. Itis not disputed that the iSex Bibleo, which is part of the evidence, is a book
of sexually explicit content, which is obvious from its title and cover page. It

consists of 258 pages of images and text of sexual content and nudity.

100. It is also undisputed that the Protection Unit in the Shiraz Sub-Office kept a
WhatsApp group to communicate about work and that the members of this group

were UNHCR officials. The group included the Applicant, who used an official
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105. The Applicant initially suggested that he was not unaware of the content of
the fiSex Bibled. However, his messages indicating that the book fi[had] educational

valueo and that it ifwas] usefuld show the contrary.

106. The Applicant submits that he sent the book in error and upon realizing it, he
immediately deleted it. However, the evidence on record shows that by the time the
Applicant deleted the message, the offense had already occurred. Ms. S.F. had seen
the document and reacted shocked saying that she could not believe it. Ms. M.H.

was equally surprised.

107. The Applicant claims that the complaint lodged by Ms. M.H. did not fall

within the definition of fisexual harassmento because after receiving the fiSex Bibleo
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139. Should the Applicantis intentions of marriage with the Complainant have
been genuine, he should have reported the situation to his supervisor for appropriate
guidance as per principle 7 of the UNHCR Code of Conduct. Nonetheless, this

never occurred.

140. The evidence also reveals that the Applicant engaged in humiliating sexual

behaviour against the Complainant knowing that she could not marry anybody else

Page 27 of 39



Case No. UNDT/GVA/2022/029/T
Judgment No. UNDT/2024/020

144. The Tribunal, therefore, concludes that the established facts in connection

with the allegation of sexual exploitation legally amount to misconduct.

The sexual harassment

145. Staff regulation 1.2 provides in its relevant part that (emphasis added):

@) Staff members shall uphold and respect the principles
set out in the Charter, including faith in fundamental human rights,
in the dignity and worth of the human person and in the equal rights
of men and women. Consequently, staff members shall exhibit
respect for all cultures; they shall not discriminate against any
individual or group of individuals or otherwise abuse the power and
authority vested in them;

0)  Fap gpgyrisa w ® noet e
ehehoe y.c ® yfoc e 'an b e e concep of |ntegr|ty
includes, but is of limited to, probi ,|mpart|aI|ty, falrness honesty
and truthfulnes§ in all matters affect’ng their work and status;

4
146. Staff rule 1.2(f) reads:

0 L
S T RETCE | *akt) el
é

() Any form of discrimination or harassment, including
sexual or gender harassment, as well as abuse in any form at the
workplace or in connection with work, is prohibited.

147. UNHCR/HCP/2014/4, the fiPolicy on Discrimination, Harassment, Sexual
Harassment and Abuse of Authorityd of UNHCR, defines sexual harassment in
para. 5.3 as (emphasis added):

[Any] unwelcome sexual advance, request for sexual favour, verbal
or physical conduct or gesture of a sexual nature, or any other

o
behaviour of a'sexual nature that Log eaﬁmal vieege e 5y

Le egbetcaﬁ e e W' A,Ua‘m )mr,f ‘¢ a
) )
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148. Secs. 4.2 and 4.3 of UNHCR/HCP/2014/4 provide,"~~m[ev d a, that (emphasis
in italics added): )

"
¢t R 13 Ly & RPesyyy e

UNHCR Personnel, including Staff Members and Affiliate
Workforce, are expected to:

a) et ay- ay W O hug Bt % gy Tor other
colleagues by behavmg in a manner which is free oildlsrespect
intimidation, hostility, offence and any form of discrimination,
harassment, sexual harassment or abuse of authority;

b) not to condone discrimination, harassment, sexual
harassment and abuse of authority;

e

0
'y é“ iﬂ a D -i; iMa, ages aﬂ‘\ S evey s

Managers and supervisors are also expected to:

,4 o
a. ¢ a/sv e‘_,ne/;;y mgr,fe;,"pg;e?/lﬂa ay = f
c % ¢ in order to .dchieye ein environment free from
discrimination, harassment, sg¢xual harassment and abuse of

authority, in which hurtful and ’estructlve behaviour have no place;

b) facilitate, inspire and help to create a harmonious working
environment free of disrespect, intimidation, hostility, offence and
any form of discrimination, harassment, sexual harassment and
abuse of authority;

C) ensure that incidents of discrimination, harassment, sexual
harassment or abuse of authority are promptly addressed in a fair
and impartial manner, regardless of the contractual status. Failure on
the part of managers and supervisors to fulfil their obligations under
this policy may be considered a breach of duty, which, if established,
shall be reflected in their annual performance appraisal, and may
lead to administrative or disciplinary action.

149. 1t has been established by clear and convincing evidence that the Applicant
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150. On this issue, the Tribunal recalls the following:

a.  First, itis not disputed that the fiSex Bibleo is a book of sexually explicit

content;
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28. Investigation participants, including the subject and
Witnesses, - ~ fv!“nf - el‘?ga‘ | ?“‘”ﬁ' fng,

ex®bug® a “n Yot ok e LJW okt ge 2opfng.
“m“ 4,,7d‘mg d‘-d‘mg aglim yme a ae My

) elf;ga‘ ( %’ ey ust respect the confidential nature of an
mvestlga{lon breach of these obligations may amount to
misconduct and may result in an investigation and the institution of
disciplinary proceedings.

162. It has been established by clear and convincing evidence that the Applicant
failed to fully cooperate with the investigation by deleting 989 files from his
UNHCR laptop before surrendering it as evidence for the investigation, as well as
by being untruthful in his responses to the questions from 1GO and selective in his

submission of evidence.

163. As held by the Appeals Tribunal in FE, para. 140, fithere is a positive
obligation in the regulatory framework on a staff member to cooperate with an
investigationo. It is clear from the record, as indicated in paras. 120 to 127 above,

that the Applicant failed in his duty in this respect.

164. Consequently, the Tribunal finds the High Commissioner properly
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d.  1GO investigators failed to meet the fistandard of objectivityo when they
interviewed Ms. F.T. with whom the Complainant had accused the Applicant

of being in an intimate relationship;

e.  The Respondent failed in his duty of care towards the Applicant when
he contracted COVID-19; and

f. IGO investigators failed to investigate the existence of a conspiracy

against him.

171.
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187. In the Sanction Letter, imposing the contested disciplinary measure on the
Applicant, the High Commissioner indicated that in his assessment of the
proportionality of the disciplinary measure, he considered mitigating and
aggravating circumstances of the case as well as his and the Secretary-Generalds

prior practice in disciplinary matters.

188. As a mitigating circumstance, the High Commissioner considered that the

Applicant had served UNHCR for eight years.
189. As aggravating circumstances, the High Commissioner considered that:

a.  The Applicantds misconduct concerning sexual exploitation goes to the
heart of the protection mandate of UNHCR and its mission to find solutions

for refugees;

b.  The Applicant held the position of Assistant Protection Officer, which

carries a heightened necessity of integrity in dealing with refugees; and

c.  The sexual harassment was particularly serious on account of the
Applicants position as manager, which carries a specific obligation to act as

a role model.

190. The Sanction Letter also shows that the High Commissioner took into account
the parity principle and compared the Applicantbs case to other similar cases in
which staff members were previously involved. In this respect, the Sanction Letter

provides that:

The Secretary-General and the High Commissioner have invariably
imposed the disciplinary measure of dismissal or separation from
service on all 19 staff members who were found to have engaged in
sexual abuse and exploitation in the last eight years. Similarly,
since 2017 the High Commissioner has imposed the measure of
dismissal or separation from service on all 13 staff members who
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