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Introduction

1.  The Applicant, a former staff member of the United Nations Department for
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sec. 6 of ST/AI/2017/1 and, therefore, ICDU requested SIU to provide the subject
with the information concerning his right to have an observer present at the

interview and to retake his statement, if necessary.

13. The revised statement indicating that the staff member waived his right to

have an observer present was provided to ICDU on 18 November 2020.

14. By Code Cable dated 28 December 2020, the Special Representative of the
Secretary-General, UNAMA, referred the Applicantds case to the Office of Human
Resources (IOHRO0) for possible initiation of disciplinary proceedings. It states in

its relevant part that:

Having reviewed all the available evidence, | am confident that the
allegation does not necessarily lack support in terms of
corroboration, given the description of events, the consistency of the
statements provided by the complainant and the multiple GFU
personnel who arrived at the scene shortly after, the video recorded
by the International supervisor of the GFU while at the scene, the
destroyed strap of the complainantis UN ID card, all provide clear
and convincing proof that the subject had physically assaulted or
attempted to assault the complainant. Based on the totality of the
evidence adduced, | find the allegation of assault to be credible and
substantiated by clear and convincing evidence.

15. By memorandum dated 28 February 2022 (hereafter, AAllegations
Memorandumo), OHR informed the Applicant of the allegations of misconduct on
account of him having physically assaulted an unarmed IDG security guard, on
17 April 2020, by striking him on the face with his hand near the Social Centre
inside the UNOCA compound. In the same memorandum, the Applicant was

requested to respond to formal allegations of misconduct.

16. On 12 April 2022, the Applicant submitted comments on the allegations of

misconduct (hereafter, iCommentso).

Page 4 of 26



Case No. UNDT/GVA/2022/037
Judgment No. UNDT/2023/116

17. By letter dated 19 October 2022 (hereafter, iSanction Lettero), the Applicant
was informed that it had been established by clear and convincing evidence that he
had engaged in serious misconduct and that the Under-Secretary-General for
Management Strategy, Policy and Compliance (f(USG/DMSPC0) had decided to
impose on him the disciplinary measure of separation from service with
compensation in lieu of notice and with termination indemnity, in accordance with
staff rule 10.2(a)(viii).

18. By an incomplete application filed on 28 October 2022, the Applicant

contested the decision to impose on him the above-mentioned disciplinary measure.

19. Upon its completion on 28 November 2022, the application was served on the

Respondent who had until 28 December 2022 to file his reply.

20. On 22 December 2022, the Respondent filed his reply with a request to exceed
the page limit.

21. On 31 March 2023, the Applicant filed his rejoinder.

22.  On 6 April 2023, the Respondent filed a motion objecting to the Applicantos

rejoinder and requesting that it be stricken out from the record.

23. By Order No. 81 (GVA/2023) of 24 July 2023, the Tribunal granted the
Respondentds request to exceed the page limit, admitted the Applicantds rejoinder
into the case record, and invited the Respondent to file his comments on the

Applicantbs rejoinder by 4 August 2023.

24. On 4 August 2023, the Respondent filed his comments on the Applicantos

rejoinder.

25. By Order No. 85 (GVA/2023) of 28 July 2023, the Tribunal convoked the

parties to a case management discussion (ICMDO0).

26. On 17 August 2023, the CMD took place, as scheduled, virtually through

Microsoft Teams, with Counsel for each party and the Applicant present. At the
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CMD, the Applicant disputed the facts underlying the disciplinary measure at issue

but indicated that he did not have any witnesses to call.

27. By Order No. 102 (GVA/2023) of 18 August 2023, the Tribunal granted the
Applicantds oral motion to adduce additional evidence, instructed him to file his
submissions, and invited the Respondent to file his comments on the above-

mentioned submissions.

28. On 31 August 2023, the Applicant filed his submissions pursuant to
Order No. 102 (GVA/2023).

29. On 18 September 2023, the Respondent filed his comments on the
Applicantbs submissions of 31 August 2023.

30. Having reviewed the evidence on record, and considering the discussions
during the CMD as well as the fact that the Applicant did not have any witnesses to
call, the Tribunal found that an oral hearing on the merits would not add further
value in its assessment of the matter. Consequently, by Order No. 125 (GVA/2023)
of 20 September 2023, the Tribunal instructed the parties to file their respective
closing submission by 2 October 2023.

31. On 1 October 2023, the Applicant filed his closing submission with four

annexes.

32.  On 2 October 2023, the Respondent filed his closing submission. He also
requested the Tribunal to disregard the fithree new documentso attached to the

Applicantbs closing submission, which in his view constituted new evidence.

33. By Order No. 134 (GVA/2023) of 6 October 2023, the Tribunal admitted the
newly adduced evidence into the case record and instructed the Respondent to file

his comments on the Applicantis new evidence by 11 October 2023.

34. On 11 October 2023, the Respondent filed an addendum to his closing

submission.
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35.  On 16 October 2023, the Applicant filed his comments on the Respondentbs

closing submission and its addendum.

Consideration
Scope and standard of judicial review in disciplinary matters

36. The case at hand relates to a disciplinary measure of separation from service,

with compensation in lieu of notice and with termination indemnity.

37. Indisciplinary cases, the Tribunal6s role is of judicial review, which requires
it to consider the evidence adduced and the procedures utilized during the course of
the investigation by the Administration (see, e.g., Applicant 2013-UNAT-302, para.
29). In this context, the consistent jurisprudence of the Appeals Tribunal (see, e.g.,
Haniya 2010-UNAT-024, para. 31; Wishah 2015-UNAT-537, para. 20;
Ladu 2019-UNAT-956, para. 15; Nyawa 2020-UNAT-1024, para. 48) requires the

Tribunal to ascertain in this case:

a.  Whether the facts on which the disciplinary measure was based have

been established according to the applicable standard;

b.  Whether the established facts legally amount to misconduct under the

Staff Regulations and Rules;

c.  Whether the disciplinary measure applied is proportionate to the

offence, and

d.  Whether the Applicantds due process rights were respected during the

investigation and the disciplinary process.

38. The Tribunal will address below these issues in turn.
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43. Inthe present case, the facts on which the disciplinary measure was based are

as follows:

on 17 April 2020, at around [0.20] [a.m.], [the Applicant] physically
assaulted € an unarmed IDG security guard, by striking him on the
face with his hand, near the Social Centre inside the AUNOCAd
compound.

44. The Applicant submits that allegations against him were not established by
clear and convincing evidence. Specifically, he argues that the story was fabricated
by the IDG security guard/the complainant and is a lie made up to cover the
complainant himself because he found the complainant sleeping on duty, and the
complainant smelled like hashish in the security post. The Applicant also alleged
that the complainant had smoked hashish. Moreover, the Applicant contends that
there were no eyewitnesses to the alleged physical assault, and no CCTV camera

record of the incident in question was provided for transparency purposes.

45. The Respondent argues that the facts have been established by clear and

convincing evidence.

46. Where key facts are disputed, the Tribunal is required to fimake explicit
findings pertaining to the credibility and reliability of the evidence and provide a

clear indication of which disputed version it prefers and explain whyo (seeimftClY,yt/o0b)oC Y1/)/yo,ACiY,
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the Applicant motioned for the complainant to approach him. The complainant
approached the Applicant and stopped at approximately two meters from him due
to the then COVID-19-related restrictions. The Applicant still motioned for the

complainant to come closer.

49.  When the complainant refused to do so, showing the Applicant two fingers
and saying fiCorona, two meterso, the Applicant advanced towards the complainant
quickly, grabbed the complainantés UN ID card strip by his left hand, and hit the
complainant with the open palm of his right hand on the left side of the
complainantés head. The complainant added that he managed to move his head a

little, otherwise, the hit would have been a full-blow slap on his face.

50. The complainant further stated that after being hit, he ran towards the security
booth and the Applicant followed him, appearing unstable on his feet. The
Applicant then entered the security booth, where the complainant saw him
speaking, first, on his mobile phone and, after, on the landline located in the security
booth. The complainant also testified that he called his team leader by radio to

report the situation when the Applicant entered the security booth.

51.  While regrettably there is neither an eyewitness to the physical assault in
question nor any security camera that could have captured the assault on video, the
Tribunal finds the complainantds evidence credible after considering the totality of

the evidence on record.

52. First, the complainantds account of the physical assault is corroborated by

other witnessesd testimonies and the documentary evidence. Specifically, witness
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53. Second, the Applicantds contemporaneous behaviour, i.e., his attempt to bring

some soft drinks to the complainant a few hours after the physical assault, further

supports the complainantés account of the incident at issue. The evidence on record
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well as a fterrorist attacko further supports the complainantds testimony that the

Applicant talked to somebody on his mobile phone.

57. The complainantis testimony regarding the Applicantds physical instability
while standing is further corroborated by the interview statements of witnesses Mr.
S. S.S.,Mr.A.S.S.,Mr. G. D. (Deputy Chief, GFU), as well as Mr. W. P. (Mission
Security Officer in UNAMA). A short video clip recorded by witness Mr. W. P. on

record further supports the complaintds testimony in this respect.

58. Finally, the Tribunal finds no merit in the Applicantds claim that the
complainant is not credible. To support his claim, the Applicant pointed to two
inconsistencies between the Administrationds reports and argued that his open palm
slapping the left side of the complainantds head should have made the latterfs hat

fall onto the ground.

59. In relation to the alleged discrepancy regarding whether the Applicant struck
the complainantds face or head, the Tribunal notes that the complainants under oath
testimony in this respect is detailed and coherent. Specially, he testified before SIU
that fithe man advanced towards me quickly, grabbed my UN ID card strip by his
left hand and while holding it, raised his right hand and with open palm hit me on
the left side of the head. | managed to move my head a little when the blow came,
so his blow grazed the back of my head, hitting me less than he intended. If | [had]

not move[d], it would [have been] a full-blow slap in [my] face.o

60. While, ideally, the Administration could have been more precise, detailed,
and consistent in its description of the assault, it is not unreasonable for it to state

that the Applicant struck the complainantds face given the situation described by
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62. While the Applicant did not provide any evidence showing that the Social

Centre and Transport Workshop are located on two different sides vis-"-vis the

Security Post QS 1.1, the evidence on record shows that the Social Centre is located
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Centre did not accept food orders after 9.15 p.m. None of the witnesses testified
before the SIU investigator that the Applicant had take-away food from the Social
Centre with him. The CCTV screenshots of all individuals entering/exiting the
Social Centre between 8 p.m. on 16 April 2020 and 2 a.m. on 17 April 2020 did not
show the Applicantds walking in or out of the Social Centre after 9 p.m.

Furthermore, according to witness Mr. S. B., when the Applicant
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totality of adverse evidence, further cast significant doubt on his credibility and

reliability.

72. Accordingly, the Tribunal finds that the inconsistencies between the
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and the GFU officers could not have had sufficient time to collude to fabricate a
story against the Applicant. In fact, the short video clip on record shows that Mr.

G. D. was asking fiwhat happened here6?

77. Furthermore, the Tribunal finds no evidence of ill motives for the alleged

fabrication of the accusation and the collusion. The evidence on record
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without any change in the jurisprudence of this Tribunal (see, e.g.,
Appellant
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dignity and personal autonomyo (see Desbois 2023-UNAT-1318, para. 40; see also
Halidou, para. 35). Hence, fiwhen a staff member physically assaults another person
without justification, a decision to separate the staff member will normally fall

within the bounds of reasonableness and proportionalityo (see Halidou, para. 28).

94. Second, an analysis of the Organizationds past practice on disciplinary matters
shows that the measure of dismissal or separation from service has been
consistently imposed on staff members who engaged in physical assault without
justification. Cases of physical assault of security personnel during the exercise of
their duties attract measures towards the severe end of the spectrum. Therefore, the
Tribunal considers that the sanction applied in the present case is consistent with

those applied in similar cases.

95. Finally, the Tribunal finds that in determining the appropriate sanction, the
Administration duly considered aggravating and mitigating factors. In this regard,
the Appeals Tribunal has consistently held that the Secretary-General fihas the
discretion to weigh aggravating and mitigating circumstances when deciding upon
the appropriate sanction to imposeo (see, e.g., Nyawa 2020-UNAT-1024, para. 89;
Ladu 2019-UNAT-956, para. 40).

96. As aggravating factors, the Administration properly considered that:

a.  The Applicant assaulted an unarmed security guard while the latter was

performing his duties;

b.  He refused to abide by instructions to return to his accommodation

issued by the security officers who responded to the scene; and

c.  As a Security Coordination Officer, the Applicantds conduct was in
direct opposition to his duties, because he was the cause of physical harm to
another person, and his actions entailed changes in the security assignments
for the night in question and disrupted the night-time rest of the responding

security personnel.
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101. The Tribunal is satisfied that the key elements of the Applicantés right to due
process in the disciplinary process were respected in the present case. Indeed, the
evidence on record shows that the Applicant was fully informed of the charges
against him, was given the opportunity to respond to the allegations, and was
informed of the right to seek the assistance of Counsel in his defence. The Applicant
does not claim that any of these key elements was not respected either. Also, the
Tribunal finds that the disciplinary measure imposed on him is proportionate to the
nature and gravity of his misconduct, and is consistent with those applied in similar

cases.

102. Nevertheless, the Applicant submits that his due process rights during the
investigation proceedings were violated. In support of his claim, the Applicant

specifically argues that:

a.  Hewas not informed in writing or verbally, prior to or at the start of his
interview, that he was the subject of an investigation and of the nature of the

alleged unsatisfactory conduct;
b. He was not informed of or did not exercise his right to an observer;

c.  SlIU apparently did not investigate his assertion that the security guard

had smoked hashish and that he was sleeping;
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Even a very severe disciplinary measure like separation from
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asserts that GFU had a conflict of interest and thus it was highly possible that CCTV

footage depicting the incident was not provided to SIU on purpose.

112. The Tribunal recalls that a conflict of interest arises where a matter under
investigation involves circumstances that would make it appear to a reasonable and
impartial observer that an investigatords participation in the investigation of a matter
could be inappropriate (see Duparc UNDT/2022/074, para. 70). The Applicant did
not demonstrate any circumstance that could have rendered the participation of S1U
inappropriate in the case at hand. In fact, the evidence on record shows that OIOS
considered that this matter would best be handled by UNAMA and, after
consultations with UNDSS, referred it to UNAMA.

113. Regarding the Applicantds claim that GFU withheld CCTV video footage, the
Tribunal finds that it is mere speculation not supported by any evidence. Indeed, a
careful review of the photographs on record taken from all sides of the exterior of
Security Post QS 1.1 does not reveal any sign of a camera having been installed
around QS 1.1. In fact, the only equipment mounted on the exterior walls of QS 1.1

are two headlights: one above the door and, the other above the side window.

114. The Tribunal finds no indication that GFU purposefully withheld CCTV
footage from the SIU investigator either. The email communications on record
show that GFU handed over any relevant CCTV footage to SIU. As such, the
alleged violation of a standard operating procedure, even if established, is

inconsequential and has no impact on the outcome of the investigation.

115. To sum up, the Tribunal finds that the Applicant failed to establish any

substantial procedural irregularities. He also failed to demonstrate how the alleged
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This is also one of those cases where the so-called fino differenceo
principle may find application. A lack or a deficiency in due process
will be no bar to a fair or reasonable administrative decision or
disciplinary action should it appear at a later stage that fuller or
better due process would have made no difference. The principle
applies exceptionally where the ultimate outcome is an irrefutable
foregone conclusion, for instance where a gross assault is widely
witnessed, a theft is admitted or an employee spurns an opportunity
to explain proven misconduct.

117. Accordingly, the Tribunal finds that the Applicant failed to substantiate his
claim that his rights to due process during the investigation and disciplinary

proceedings were violated.

118. In light of the above, the Tribunal upholds the disciplinary measure imposed

on the Applicant.

Whether the Applicant is entitled to any remedies

119. Inhis application, the Applicant seeks the rescission of the contested decision.

120. Having upheld the disciplinary measure, the Tribunal rejects the Applicantos

request for its rescission.

Conclusion

121. In view of the foregoing, the Tribunal DECIDES to reject the application in

its entirety.

(Signed)
Judge Sun Xiangzhuang
Dated this 31 day of October 2023

Entered in the Register on this 31% day of October 2023
(Signed)
Ren® M. Vargas M., Registrar, Geneva
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