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investigations. Alternatively, given the desperation of the affected staff
members, consider a compromise of making partial payments as the
investigation continues.
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the Applicant’s SOA and suspended the contested decision.

17. On 5 October 2022, the Respondent appealed Order No. 140 (NBI1/2022), on
the ground that the UNDT had exceeded its competence. 3

18.  On 10 October 2022, O10S informed the Office of Human Resources (“OHR”)
of a revised estimate of the potential financial loss caused by the Applicant in the
amount of USD1,591.22 instead of USD9,204.22 as initially estimated.!* The
following day on 11 October 2022, OHR instructed MONUSCO to release the
Applicant’s P.35 and PF.4 forms.*®

19. On 17 October 2022, the Applicant filed a motion for execution of Order No.
140 (NB1/2022). On 19 October 2022, the Respondent filed a reply challenging the
motion for execution of Order No. 140 (NB1/2022) on the ground that the matter was
moot because instructions to process the Applicant’s P.35 and PF.4 forms had been
given on 11 October 2022.1

20. On 25 October 2022, UNDT issued Order No. 154 (NB1/2022) dismissing the
motion for execution of Order No. 140 (NBI/2022) as being moot as there was no

longer any aspect of the SOA to be enforced.

21.  On 28 October 2022, the Applicant received his final entitlements in the amount
of USD7,834.01.Y

22. On 7 November 2022, the United Nations Joint Staff Pension Fund
(“UNJSPF”) received the Applicant’s PF.4 notification.8

23.  On 1 December 2022, the Management Evaluation Unit (“MEU”) upheld the

13 1bid., annex 6.

14 Reply, annex 6

15 1bid., annex 7.

16 Application, annex 9.
7 Ibid., para. 22.

18 |bid., annex 10.
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contested decision.*®
Issues for determination

24,
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among others, to provide a staff member preparing to separate with a copy of
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30. In view of the foregoing and relying on Azar?, the Applicant submits that he
should be paid interest at the US Prime Rate for the late payment of his pension
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36. The available information indicated that the Applicant submitted false claims
to Cigna for a total staggering amount of USD255,761.60. These claims involved 206

hospital admissions of the Applicant and his insured dependents. On at least 64
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39. In Azar?®, the UNDT noted that there should be:

a sufficient level of probability of the indebtedness, the value of it
estimated and the notice given to the separating staff member, in order
to enable him/her to take an informed decision whether to offer a kind
of surety in exchange of the release of the documents while the
determination is being made.

40. In view of the above cited jurisprudence, the Respondent maintains that the set
conditions were met in the present case before the contested decision was taken. The
indebtedness of the Applicant had a high level of probability in light of the information
available to the Organization. The value of the indebtedness was estimated by OIOS,
the competent investigating entity. The Applicant was also on notice, considering that
he was informed of the investigation and interviewed prior to his separation on 30 June
2022,

41. Furthermore, the contested decision was necessary, as indicated. The

Applicant’s final entitlements of USD7,834.01 were insufficient to cover his estimated

the Applicant to decide whether to offer surety in exchange of the release of his P.35
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unreasonable in view of the Organization’s obligation “to ensure proper governance

within the Organization and accountability for its property.” [Emphasis added].

44, Furthermore, the rules do not specify an exact date at which a former staff
member’s pension entitlements have to be disbursed. UNJSPF does not and cannot
process pension entitlement claims on the date of a staff member’s separation. The
PF.4 notification informing UNJSPF about the separation of the former staff member
only takes place after the check-out process at the mission is completed and the P.35

form is processed. This all naturally takes time.

45, In line with Nchimbi and considering the circumstances and context of the
present case, the total time used to protect the financial interest of the Organization of
less than 4.5 months is not unreasonable and does not warrant compensation. The
General Assembly has repeatedly “emphasized that the full recovery of the financial
loss amount should be pursued and encourages the Secretary-General to strengthen his

efforts to improve the quantification and the rate of recovery losses”.?’

46. This mandate guided the Organization’s efforts to ensure financial
accountability of the separating staff members in the Kalemie office and at the same
time to complete all administrative processes in a reasonable time frame. Throughout
the decision-making processes and discussions with the Applicant, the Administration
demonstrated commitment and good faith in handling the matter. The Administration
took prompt action as soon as it received relevant information from OIOS that impacted

the assessment of the financial interests of the Organization underlying the contested
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47. Finally, the Respondent contends that, in view of the foregoing, the contested
decision was reasonable and supported by an adequate legal basis.
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Considerations

Issue 1: Whether the Organization’s decision to delay the issuance of the Applicant’s

P.35 form was lawful.

51.  As noted above, this is one of 10 similar cases pending before the Tribunal
arising from the Organization’s decision to withhold final entitlements and the
processing of pension paperwork for national staff whose appointments were not
renewed due to the closure of the Kalemie duty station of MONUSCO in 2022. The

contested decision was made on 22 August 2022.

52.  Theissue of fraud arose as a result of an exercise by the Organization’s medical

insurance provider, Cigna. According to the record,

As part of an overall DRC approach for the UN MIP medical plan,
Cigna’s Fraud Investigation Unit (FIU) has initiated a targeted exercise
to flag and monitor individual files, where possible collusion and abuse
of the medical plan is suspected. The individual files were identified on
the basis of certain parameters....”3!

53.  The specific parameters used to flag files was redacted from the exhibit, so the
Tribunal has no evidence about how files were identified as being cases “where

possible collusion and abuse ... is suspected.”3?

54, By at least January 2021, Cigna reported these “allegations of possible medical
insurance provider (“MIP”) fraud” to the Investigations Division of OIOS. As a result,

OIOS began investigations into these allegations.

55. Under the Cigna exercise, the Applicant’s file was flagged on 13 May 2019 and
“systematically monitored since being flagged.”® It is unclear in the record as to what
that systematic monitoring consisted of for the three years before the Applicant’s

separation, but a summary chart for the Applicant listed the following:

31 Reply, annex 8j, p. 3.
32 1d. (Emphasis added).
3 1d.
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Amount at Risk USD255,761.60
Amount Contradicting Sick Leave Registrations USD9,445.30
Total Amount to Be Recovered USD4,421.6634

56. Interestingly, the chart also showed that “number of admissions: 208 (!!!!) for
8 insured - feedback UN on sick leave request revealed that the sm [staff member] was
on duty during 10 (!!!1) alleged admissions (+ 2 adm during annual leave).”3® These
numbers contradict the Cigna FIU report that said there were 206 admissions and that

the Applicant “was on duty during 9 of his alleged admissions [sic].”3®

57.  Similarly, the amounts at issue are inconsistent, or at least evolving. As noted
above, the Cigna chart showed that the amount at risk was USD255,761.60, while the
amount contradicting sick leave registration was USD9,445.30 and the total amount to
be recovered was USD4,421.66 (almost 2% of the total amount alleged to be “at risk™).
Yet another amount appears in an email referencing “the response from OIOS” and
describing the Applicant’s “possible maximum USD liability” as USD9,204.22.%7

58. That email is also revealing in that it contains this quotation:

The list below in our email is incorrect and shows XXXXXXXXX is
part of my large CIGNA investigation; this person does not appear in
my case spreadsheet or within GoCase (that I could find).”3®

59.  Although both the source and the subject of this confusion is unclear in the

record, it appears that the OIOS investigation was riddled with problems.

60. Indeed, the record in this case is devoid of details about the investigation at all.
Even today, we do not know what was investigated, whether the investigation was ever
completed, and if so, what it found about the “possible fraud”. This absence of evidence

Is astounding years of systematic monitoring, the passage of almost two and a half
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August and the stragglers in September. Nor is it clear if there were particular
processing problems for any of these other staff members. What is clear, however, is
that MEU’s approximation of two months is less than the 3.5 months that the
Respondent now claims to be acceptable, and just half of the four months that occurred

in this case.

87.  We also know that ST/AI/155/Rev.2 contemplates a much speedier process. It
directs executive and administrative officers to complete form P.35 “normally one
month in advance of the last regular working day...”, which implies that one month is
normally how long the process should take. “Normally” recognizes that some unique
situations may require the process to begin earlier or later, but no evidence was

presented of such unique circumstances in this case.

88.  Accordingly, it is reasonable to conclude that the pension paperwork should be
sent to UNJSPF around the date of the staff member’s separation. Indeed, it would be
unfair for the Organization to benefit (at the expense of the staff member) for any
institutional inefficiencies, whether for this particular duty station or in general.

89.  The four-month delay in submitting the pension paperwork to UNJSPF
necessarily resulted in a four-month delay in the Applicant’s receipt of his pension
entitlements, during which he lost the use of that money. As a result, he is awarded
four months of interest on that money at the US prime rate.

90. In addition, the Applicant seeks moral damages alleging that “the delay and
continued failure to pay the Applicant’s pension payments has caused him severe

financial hardship, stress, embarrassment and loss of self-esteem.”%?

91. The Statute of this Tribunal expressly authorizes the award of “compensation
for harm, supported by evidence...” (Article 10, section 5 (b)). The Applicant bears

‘the burden to adduce sufficient evidence proving beyond a balance of probabilities the

52 Application, para. 49.
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Conclusion
96. In light of the Tribunal’s findings, the application succeeds in part.
97.  The decision to delay issuance of pension paperwork is found to be unlawful.

98.  The Respondent shall pay to the Applicant four months of interest on the money

that was due to him, calculated at the US prime rate.
99.  The Applicant’s claim for other financial and moral damages is denied.

100.  All other Applicant’s claims are denied.

(Signed)
Judge Sean Wallace
Dated this 12" day of September 2023

Entered in the Register on this 12" day of September 2023

(Signed)
Eric Muli, Officer-in-Charge, Nairobi
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