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Introduction
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8. On 13 July 2022, Mr. Ebow Idun, the Chief, Human Resources, MONUSCO,
wrote to the Department of Management Strategy, Policy and Compliance (“DMSPC”)
seeking advice on whether to release or withhold the final salary and entitlements to
the staff members who separated from the Kalemie office, considering that there could
be fraud cases against them.* This inquiry concerned the Applicant and other staff
members who had separated from the Kalemie office on 30 June 2022. Ten cases are
pending before this Tribunal onthis s g]i -C
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has been satisfactorily settled, pursuant to paragraphs 11 and 12 of
ST/AI/155/Rev.2 (“Personnel Payroll Clearance Action”).®

12.  On 9 September 2022, the Applicant filed a management evaluation request of
the contested decision.®
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17. On 25 October 2022, the UNDT issued Order No. 154 (NB1/2022) dismissing
the motion for execution of Order No. 140 (NBI1/2022) as being moot as there was no

longer any aspect of the SOA to be enforced.

18.  On 27 October 2022, the Applicant received his final entitlements in the amount
of USD5,200. On 17 November 2022, the Applicant also received his pension benefits
in the amount of USD23,615.32 from the United Nations Joint Staff Pension Fund
(“UNJSPF”).15

19.  On 1 December 2022, the Management Evaluation Unit upheld the contested

decision.!®
Issues for determination
20. The Tribunal will determine:

a. whether the Organization’s decision to delay the issuance of the Applicant’s
P.35 form was lawful; and

b. whether damages should be awarded to the Applicant to compensate for
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self-esteem. Without any medical insurance and money to pay for treatments, the
Applicant and his family were also deprived of receiving proper medical care to address
their physical and psychological distress resulting from the unlawful withholding of

his duly earned pension benefits.

29. The Applicant asserts that the claim for moral damages is appropriate in this
case even in the absence of additional medical documentation. In Civic'®, the Appeals
Tribunal ruled that the testimony of staff members themselves are sufficient in attesting
the impact of Administration’s illegal decision that led to disappointment,
demoralization and anxiety, and negatively impact staff member’s physical health to
constitute compensable non-pecuniary damage. It is further affirmed that there is no
need for medical expertise to conclude that continuous anxiety can be harmful to one’s
health.

30. By way of remedies, the Applicant requests:

a. Interest on the one-time pension withdrawal settlement at the US Prime Rate
from the date of his separation until the date UNJSPF received his P.35 and
PF.4 forms; and

b. USD5,000 in compensation for moral damages for the pain and suffering

caused by the contested decision.
Respondent’s submissions

Issue I: Whether the Organization’s decision to delay the issuance of the Applicant’s

P.35 form was lawful.

31.  The Respondent contends that the contested decision was reasonable. The
Applicant had already been interviewed by OIOS before he separated from the
Organization on 30 June 2022. He was well aware of the serious fraud allegations

against him. Therefore, the contested decision was also reasonable pending the O10S

19 Civic 2020-UNAT-10609.
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investigation. The Organization must be able to rely on the OIOS Memorandum and
OI10S’ assessment of the financial loss as it secures its financial interests from fraud.
The OIOS is an independent investigating entity and it only initiates an investigation
following a preliminary assessment indicating that such is warranted. In this regard, it
should be noted that when OIOS issued its Memorandum and financial loss estimate,
OIOS had already interviewed the Applicant. In addition, OIOS had a reasoned report
on the Applicant’s claims from the Fraud Investigation Unit (“FIU”) of Cigna, the
administrator of the medical insurance, concluding that the Applicant had been unduly

reimbursed.

32. The available information indicated that the Applicant submitted false claims
to Cigna for a total staggering amount of USD128,578.55. These claims involved 116
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38. Had the Organization released the Applicant’s P.35 form and sent the
associated PF.4 notification to UNJSPF, the Organization would have irreversibly lost
any surety to ensure full recovery of the then estimated financial loss as the Applicant
would have received a full payout of his withdrawal settlement in the amount of
USD22,671.54.

39. The Respondent further emphasizes that there was no inordinate delay in the
present case. In Nchimbi??, the Appeals Tribunal held that a delay of 3.5 months in
processing a staff member’s check-out and submitting the separation forms to UNJSPF
is not unreasonable in view of the Organization’s obligation “to ensure proper
governance within the Organization and accountability for its property.” [Emphasis
added?]

40. Furthermore, the rules do not specify an exact date at which a former staff
member’s pension entitlements have to be disbursed. UNJSPF does not and cannot
process pension entitlement claims on the date of a staff member’s separation. The
PF.4 notification informing UNJSPF about the separation of the former staff member
only takes place after the check-out process at the mission is completed and the P.35

form is processed. This all naturally takes time.

41. In line with Nchimbi and considering the circumstances and context of the
present case, the total time used to protect the financial interest of the Organization of
less than 4.5 months is not unreasonable and does not warrant compensation. The
General Assembly has repeatedly “emphasized that the full recovery of the financial

loss amount should be pursued and encourages the Secretary-General to strengthen his
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42. This mandate guided the Orga 4
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evidence and reasonable factual basis for moral harm, the Applicant’s claim for moral
damages must fail. Besides a lack of evidence of moral harm, the very premise of his

claim is not credible. It cannot, without more, be assumed based on bare assertions that
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49. The specific parameters used to flag files was redacted from the exhibit, so the
Tribunal has no evidence about how files were identified as being cases “where

possible collusion and abuse ... is suspected.”?°

50. By at least January 2021, Cigna reported these “allegations of possible medical
insurance provider (“MIP”) fraud” to the Investigations Division of OIOS. As a result,
OIOS began investigations into these allegations.

51. Under the Cigna exercise, the Applicant’s file was flagged on 17 June 2019 and
“systematically monitored since being flagged.”®! It is unclear in the record as to what
that systematic monitoring consisted of for the three years before Applicant’s
separation, but a summary chart for the Applicant listed the following:

Amount at Risk USD128,578.55
Amount Contradicting Sick Leave Registrations USD10,384.73
Total Amount to Be Recovered USD5,576.38.32

52. Interestingly, the chart also said that “feedback UN on sick leave request
revealed that the sm [staff member] was on duty during 12 alleged admissions.”* This
number contradicts the Cigna FIU report that said “Mr. Bisimwa was on duty during
eight of his alleged admissions.”** An Excel spread sheet of admissions has yet a third

number, as it enumerates 11 days that the Applicant was allegedly “On duty.”

53. Similarly, the amounts at issue are inconsistent, or at least evolving. As noted
above, the Cigna chart showed that the amount at risk was USD128,578.55, while the
amount contradicting sick leave registration was USD10,384.73, and the total amount
to be recovered was USD5,576.38 (about 4% of the total amount alleged to be “at

2 1d. (emphasis added).
%0 Ibid., annex 1, para. 1.
3.

32 |bid, annex 10;j.

33 Ibid.

3 Ibid, annex 3;.

% Ibid, annex 3.
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63.  The second black box is what information was transmitted from Cigna to OIOS.
The Respondent claims that “OIOS had a reasoned report” from Cigna’s FIU, but
“[s]ince the investigation is ongoing and for reasons of confidentiality, only the fact of
this report can be shared at this moment”.** Of course, the midst of litigation is the
moment when all relevant evidence must be shared if it is to be considered by the
Tribunal. Thus, the Respondent’s claim that there was a “reasoned report” amounts to

no more than “trust me, judge” and certainly does not count as evidence.

64.  The third black box is the OIOS investigation. Again, the Tribunal was not told
what evidence OlOS uncovered over the course of its year and a half investigation.
Indeed, the few crumbs of “evidence” that were produced in this case were
contradictory and unreliable.

65.  The Respondent argues that the Organization is entitled to rely on the OlIOS
Memorandum and assessment of the financial loss (referencing Loto 2022-UNAT-
1292, para 80). However, the memorandum in this case consists of a single conclusory
statement “(O10S) received allegations of possible medical insurance provider (MIP)
fraud ...”** and the assessment of financial loss is merely another conclusory statement
that “[p]ossible maximum USD liability for the Applicant was USD10,232.20.”4°

66. In essence, the USG/DMSPC was presented with the same paucity of evidence
that was given to this Tribunal.

67.  Thisis in marked contrast to the evidence provided to the Organization in Loto.
There, UNAT observed that the OIOS Memorandum and the Code Cable “provided a
detailed description of the unsatisfactory conduct, the names of the implicated staff
member(s), and specifics as to where and when the unsatisfactory conduct occurred ...
These documents, supported by the information obtained by OIOS during the
investigation, including Mr. Lotto’s interview with OIOS, led the Administration to

conclude that it was more likely than not (preponderance of evidence) that Mr. Lotto

43 Reply, para. 18 and note 21.
4 |bid, annex 1.
% |bid, annex 4.
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had engaged in the above-described misconduct.”#® Of course, here the Administration

was given no evidence whatsoever, and certainly not the detailed description in Loto.

68. Moreover, the decision to delay issuance of the payroll clearance action form
(“P.35”) was expressly taken pursuant to ST/AIl/155/Rev.2. which authorizes the
USG/DMSPC to refuse to issue the P.35 form until a staff member has settled all
indebtedness to the United Nations.*’

69. The Dispute Tribunal has held that this power relates to “a stated
indebtedness...a financial obligation, the extent of which is defined, albeit may be
disputed.”*® ST/AI/15/Rev.2 may not be used “to secure a merely possible [obligation],
akin to a bail.”*° At the very least,

there must be a sufficient level of probability of the indebtedness, the
value of it estimated and the notice given to the separating staff member,
in order to enable him/her to take an informed decision whether to offer
a kind of surety in exchange of the release of the documents while the
determination is being made. Obviously, moreover, the Administration
must act swiftly.>°

70. In this case, there is no evidence in the record to show the probability of the
indebtedness, nor the basis for estimating its value. Moreover, the record shows no

specific notice given to the Applicant.

71. The Respondent says that since the Applicant had been interviewed (the day
before his separation), he “was well aware of the serious fraud allegations against
him.”%* Again, the Respondent did not present any evidence to the Tribunal or to the
USG/DMSPC regarding what was told to the Applicant when he was interviewed.
Thus, there is no indication that he was given sufficient information to make an

informed decision about whether to offer any kind of surety.

46 oto 2022-UNAT-1292, paras 80-81.

47 See, application para.12.

48 Azar UNDT/2021/125. Para. 20 (not appealed).
49 Azar at para.21.

%0 Ibid.

51 Reply, para. 17.
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fund.”®” From that he argues that the dat
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unfair for the Organization to benefit (at the expense of the staff member) for any

institutional inefficiencies, whether for this particular duty station or in general.

86.  The four-month delay in submitting the pension paperwork to UNJSPF
necessarily resulted in a four-month delay in the Applicant’s receipt of his pension
entitlements, during which he lost the use of that money. As a result, he is awarded

four months of interest on that money at the US prime rate.

87. In addition, the Applicant seeks moral damages alleging that “the delay and
continued failure to pay the Applicant’s pension payments has caused him severe

financial hardship, stress, embarrassment and loss of self-esteem.” ¢

88. The Statute of this Tribunal expressly authorizes the award of “compensation
for harm, supported by evidence ...” (Article 10, section 5(b)). The Applicant bears
‘the burden to adduce sufficient evidence proving beyond a balance of probabilities the

exis Articlc a
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pay rent, pay school fees or buy food. In fact, the allegations of the Applicant (which
are not evidence, of course) do not refer to any of these specific financial difficulties.

91.  The only specific allegation is that the Applicant had no medical insurance or

money to pay for treatments.®® Awarding moral damages on that basis would require
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