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Introduction

1. By application filed on 14 June 2021, the Applicant, gformer staff member
of the United Nations Office for the Coordination of Humanitarian

Affairs (fOCHAO), contests the decision to separate him due to retirement.

Facts and procedural history

2. In 1985, the Applicant joined the United Nations as a Junior Professional
Officer for the United Nations Development Programme in Addis-Ababa. In 1988,
he joined OCHA, formerly named the Office of the United Nations Disaster Relief
Coordinator ((UNDROO®). On 1 April 2001, the Applicant was promoted to the P-5
level and, in 2006, his contract was converted to a permanent appointment under a

regular budget post.

3. On 28 November 2007, OCHA informed the Applicant that he had been
identified to serve as the Secretary-General of the Parliamentary Assembly of the
Mediterranean (iPAMO), in Malta, on a reimbursable loan for an initial period of

one year, effective 1 December 2007.

4. The Applicantds assignment was governed by an Inter-Organization
Reimbursable Loan Agreement (hereafter fithe 2007 Loan Agreemento) signed by

OCHA, the Inter-Parliamentary Union (filPU0) and the Applicant on the same day.

5. By letter dated 9 September 2009, OCHA agreed to an extension requested
by IPU on 29 June 2009 and informed the Applicant that:

In accordance with the provisions of ST/AI/404, which constitutes
the general policy on keeping a lien on a post while on mission,
secondment or loan, and OCHAds Human Resources Management
Guidelines, OCHA shall reabsorb staff up to a period of two years.
You have been released on reimbursable loan to the IPU effective
01 December 2007. The release was for an initial period of one year,
which has subsequently been extended for second year through
30 November 2009.

OCHA cannot guarantee your return rights to your P-5 post with the

Office of the Director, OCHA Geneva, beyond 30 November 2009.
While you will have to give up the lien on your post effective
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I December 2009, you will continue to be considered as an internal
candidate for OCHA vacancies. ;

6. The 2007 Loan Agreement was subsequently extended for different periods
until 30 November 2017.

7. Further to IPUbs withdrawal from the 2007 Loan Agreement in February
2018, OCHA, PAM and the Applicant signed an Inter-organization Agreement
covering his reimbursable loan from OCHA to PAM (hereafter fithe 2018 Loan

Agreemento).

8.  The 2018 Loan Agreement covered the Applicantis reimbursable loan for an
initial period from 1 December 2017 to 30 November 2018, which was
subsequently extended until 30 November 2020.

9. By email of 24 October 2019, the then Human Resources (iHR0) Business
Partner, OCHA, contacted the Applicant to formalize the administrative nature of

his lien, stating that:

Considering OCHA has released you on loan to other Organisations
since 2008 and you do not hold a lien to any specific post with
OCHA, we would like to take this opportunity to formalize the
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12.  According to the Applicant, by email dated 26 November 2019, he informed
the then HR Business Partner, OCHA, of the withdrawal ,pf his consent to the
2019 MoU, stating that he was not obliged to sign it, and that he had the right to
return to the releasing office at the completion of the reimbursable loan as a staff
member on a permanent appointment. This email was not found by the

Administration.

13.  On 27 November 2019, the then HR Business Partner wrote to the Applicant

as follows:

Thank you very much for this, well received. 1om liaising internally
so that OCHA may formally revert to PAM on the current one-year
extension request of your reimbursable loan. Letds touch base once
this is sorted to discuss further the one-dollar option or extension of
your current RLA until May 2023.

14. By email of 6 December 2019, OCHA agreed to extend the Applicantds

reimbursable loan until 30 November 2020 while referencing the 2019 MoU.

15. According to the Applicant, by email of 8 December 2019, the Head of
Administration at PAM reminded the then HR Partner, OCHA, that the Applicant
told him that fihe had already rejected one of the documentso referred to by the

latter.
16. By email dated 12 March 2020, the Applicant wrote to OCHA HR as follows:

As anticipated, in Athens my mandate as PAM/SG was extended,
previous consultations with UNNY, by acclamation until March
2025. For this reason, as already discussed with Adrien in
November, 1 would like to seek your kind assistance in order to, and
based on your suggestions 1. To process asap my retirement request
for personal reasons and 2. most important in order for me to be able
to continue performing my particular support mission to the UN
system (OCT, UNSC/CTED, OCHA, DPA, UNSCO, WHO,
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24. On 16 December 2020, the Applicant received an automated message from

OCHA HR Service regarding separation formalities. {

25.  On the same day, the Chief, HRMS, OCHA, emailed the Applicant informing
him that OCHA would proceed with the processing of his separation upon
retirement, with an effective date of 1 December 2020, and noting that the Applicant

did not have any return rights since 1 December 2009.

26. On 17 December 2020, the Applicant answered that as he had been fistuck in
Italy due to force majeureo, he would like to meet upon his return to Geneva,
tentatively on 3, 4 or 5 January 2021. He further contested the decision to
fiterminateo unilaterally his appointment on 1 December 2020 without notice and
requested that it be put on hold.

27.
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32.  On 30 June 2021, the Respondent filed a motion for extension of time to file
his reply until 23 July 2021, which was granted Ry the Tribunal via
Order No. 123 (GVA/2021) of 1 July 2021.

33.  On 23 July 2021, the Respondent filed his reply, which was also 17 pages
long. In his reply, he did not object to the Applicantis request to exceed the page
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the 2018 email exchanges between the Administration and the Applicant seeking to

invite him to participate in training seminars on retirement.

39. On 22 November 2022, the Applicant filed a motion for confidentiality,

requesting that the hearing be closed to the public.

40. By Order No. 112 (GVA/2022) of 23 November 2022, the Tribunal instructed
the Respondent, inter alia, to file his comments on the Applicantés motion for
confidentiality by 28 November 2022 and inform it whether it is possible to grant
the Applicant access to his United Nations electronic mailbox (RUN mailboxo) by
30 November 2022, and ordered the parties to file their respective list of witnesses,

and to attend a hearing on the merits via Microsoft Teams on 12 De
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46. On 6 December 2022, the Respondent filed documentary evidence pursuant
to Order No. 117 (GVA/2022). {

47. On 6 December 2022, the Applicant filed a motion, requesting permission to
adduce  additional evidence, and  submitted a letter  dated
6 December 2022 (hereafter fithe 6 December 2022 letterd) from Foxwall,
explaining why it was not possible to find the email of 26 November 2019 sent by

the Applicant to the Administration.

48. By Order No. 122 (GVA/2022) of 7 December 2022, the Tribunal granted the
Applicantés motion to adduce additional evidence and accordingly admitted the

6 December 2022 letter into the case record.

49. On 12 December 2022, the hearing on the merits took place, as scheduled,

virtually through Microsoft Teams.

50. By Order No. 124 (GVA/2022) of 13 December 2022, the Tribunal instructed
the parties to file their respective written closing submission, which they did on
23 December 2022.

51. In his closing submission, the Applicant requested permission to file the

following documentary evidence:

a. A written statement dated 14 December 2022, showing, inter alia, that he
accepted the assignment fion the condition that he would retain his status of
UN Officer with a permanent appointment, as well as the right to resume

his functions at OCHA upon the completion of his PAM assignmento;

b. A Concept Note, titled fiProposed establishment of a United Nations Special

Representative for Parliamentary Relations T Terms of Referenceo; and

c. A letter from the Swiss Embassy dated 13 July 2013, confirming that the
Swiss Minister of Foreign Affairs granted to the office of PAM in Geneva

full diplomatic status in 2013.
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58. In view of the foregoing, and having reviewed the partiesé submissions and

the evidence on record, the Tribunal defines the issues to be e;(amined in the present

case as follows:
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62. Noting that PAM is an intergovernmental organization with the status of
permanent observer to the United Nations General Assembly, the Tribunal recalls

that staff rule 4.9, titled filnter-organization movementso, provides that:

(@) Inter-organization movements are defined in and
shall be governed by an inter-organization agreement among the
organizations applying the United Nations common system of
salaries and allowances.
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66. Notably, the 2018 Loan Agreement, which sets forth the conditions governing

the reimbursable loan, provides in its relevant part that (empjasis added):

2. Under the terms of the agreement, [the Applicant] shall, inter
alia:

a) be on a reimbursable loan from UNOCHA to PAM;

b) be subject to the administrative supervision of PAM;

c)
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Organization is relinquished (see, e.g., sec. 6.7 of ST/Al/2010/3 (Staff selection
system)). {

69. Turning to whether the Applicant has waived his right to return to OCHA, the
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73.  First, the Tribunal finds no evidence that the Administration received any of

the two emails mentioned in para. 71 above. Indeed, the efails retrieved by the
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82. In this respect, the Tribunal finds no merit in the Respondentds submission
that the Applicantds separation was processed because of hig retirement request in
March and July 2020.

83. First, there is no evidence that the Applicant made an unconditional request
for retirement. Instead, the evidence on record shows that the retirement option
proposed by the Applicant was always connected to the granting of a one-dollar
contract. Indeed, the email of 12 March 2020 from the Applicant to OCHA HR (cf.
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92. The same holds true for the alleged firetroactive separationo of the Applicant

from service. The fact that the Applicant received an autgmated message from
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time of his separation from service. This entitles the Applicant to a retirement
benefit under art. 28 of the UNJSPF Regulations. {

100. Accordingly, the Tribunal finds that the Applicant is ineligible to the payment

of a termination indemnity pursuant to staff rule 9.8(c).

Whether the Applicant is entitled to any remedies

101. The Applicant requests the rescission of the decision to separate him from
service due to retirement and reinstate him. Alternatively, he requests the Tribunal
to order the payment of compensation in lieu of notice and a termination indemnity
as pecuniary loss, and to award him a compensation in lieu of rescission of two

years net base salary as well as to order appropriate compensation for damages.

102. The Tribunal recalls that the remedies it may award are outlined in art. 10.5 of
its Statute as follows:

As part of its judgement, the Dispute Tribunal may only
order one or both of the following:

(@) Rescission of the contested administrative decision
or specific performance, provided that, where the contested
administrative decision concerns appointment, promotion or
termination, the Dispute Tribunal shall also set an amount of
compensation that the respondent may elect to pay as an alternative
to the rescission of the contested administrative decision or specific
performance ordered, subject to subparagraph (b) of the present
paragraph;

(b) Compensation for harm, supported by evidence,
which shall normally not exceed the equivalent of two yearst net
base salary of the applicant&

103. Having found that the Applicant was lawfully separated from service on
30 November 2020, the Tribunal finds no basis for rescinding the decision to
separate him from service and reinstating him, or for in-lieu compensation.
Similarly, recalling its finding that the Applicant is ineligible to the payment of a

termination indemnity, the Tribunal finds no basis to order such payment.
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104. In relation to the Applicantds claim for the payment of compensation in lieu

of notice, the Tribunal notes that staff rule 9.7(d) provides; that fi[i]n lieu of the

notice period, the Secretary-General may authorize compensationo.
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108. Given the above circumstances, the Tribunal finds that issuing the clearance

proceng {
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