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1.  The Applicant, a former staff member with the United Nations Economic
Commission for Europe (RUNECEDO), contests the decision not to investigate his
complaint under ST/SGB/2008/5 (Prohibition of discrimination, harassment,

including sexual harassment, and abuse of authority).

ra g a U P a‘l'. a _;.ﬁ..'.p | !
2.  On 4 May 2017, the Applicant was appointed as Economic Affairs
Officer (P-3), Agricultural Quality Standards Unit, Market Access Section,
Division of Economic Cooperation and Trade (iDECT0), UNECE, on a one-year
fixed-term appointment. The Unit where he worked was composed of a GS-5
Assistant, a P-4 who acted as the Applicantos first reporting officer (iFRO0) and a

P-5 who acted as the Applicantds second reporting officer (iISROO).

3. According to the Applicantds submissions, on 18 May 2017, when his FRO
saw him speaking with a colleague at a celebration in the Division, she called him

over and told him not to sp
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problematic. In response, the Applicant was informed that he should be grateful to

his FRO who had been instrumental in the decision to select him for the position.

5. This allegedly marked the beginning of a pattern (not specifically described

by the Applicant) of aggressive criticism and demeaning language used towards
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23.  On 30 January 2020, the Applicant filed the present application before the
Tribunal challenging the contested decision mentioned in para. 1 above.
24. On 4 March 2020, the Respondent filed his reply.

25.  On 13 April 2021, the present case was assigned to the undersigned Judge.

26. By Judgment Yq, 4 UNDT/2021/062 dated 31 May 2021, the undersigned
m——
Judge rescinded the decision not to renew the Applicantds fixed-term

appointment, ordered his reinstatement, and set compensation in lieu under art.
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ii.  The Applicantds allegation contained in his complaint plainly
extended beyond a simple disagreement as to whether his performance

was satisfactory; and

iii. The Applicantds allegation was of a systematic attempt to
misrepresent his performance in order to secure his separation from
the organization. This falls squarely within the definition of abuse of
authority contained in ST/SGB/2008/5;

b.  The decision does not correspond with the facts, fails to take into
account relevant factors and takes into account irrelevant factors in relation

to the Rebuttal Panel report;

c.  The Management Evaluation Unit (IMEUO) misapplied the definition

of harassment and abuse of authority; and

d. The MEU imposed an inappropriate burden of proof on the Applicant.
Also, to require the Applicant to prove misconduct in order to trigger an

investigation was unlawful.
The Respondentds principal contentions are:

a.  The contested decision was legal because there were insufficient

grounds to initiate an investigation;

b. The Applicantds complaint falls squarely in the realm of
disagreements on work performance and does not disclose possible
prohibited conduct under ST/SGB/2008/5 or manifestly does not constitute

possible misconduct; and

c.  The reasons relied upon by the MEU are irrelevant to the matter at
hand because a recommendation by the MEU does not have the status of an

appealable administrative decision.
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his or her discretion under ST/SGB/2008/5 (see, e.g., Mew" G ,a
UNDT/2015/088, para. 67; Sg-w, , 2010-UNAT-084). Howevei, the
Administration may be held accountable if it fails to comply with the principles
and laws governing the Organization, and if in a particular situation a staff

member had a right to an investigation (s'gej W, 2010—UNAT;099, para. 40).
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36A “In determlnlng whether the decision not to investigate is lawful, the
Tribunal recalls that a staff member has no right to compel the Administration to

conduct an investigation unless such right is granted by its Regulations and Rules

T ——

(seg, w 2010-UNAT-099, para. 5). There are situations where the only
% »r
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abused [him], and failed to observe their responsibilities both under
ST/SGB/2008/5 and ST/A1/2010/50. He alleged, -, , H‘,a,

a. Instances of fimoving the goal postso in performance management to

manufacture criticism and deliberate misrepresentation of his performance;

b.  Instances of fiharsh criticism without explanationo against him, as well

as the use of mocking tone and language that was designed to humiliate
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45. By Judgment Ya, UNDT/2021/062, adjudicating Case No.
—_—

UNDT/GVA/2019/048, the Tribunal, among other prevailing considerations,

found that the Applicantds performance was not managed or evaluated in a fair

and objective manner. However, this does not amount to the Applicant being

subjected to prohibited conduct such as abuse of authority as defined under the

Bulletin.

46. Under sec. 1.4 of ST/SGB/2008/5, abuse of authority is the improper use of
a position of influence, power or authority against another person, for instance, to
improperly influence a staff memberés career. No doubt that improperly
influencing a staff memberbs performance evaluation by his supervisor(s) could
amount to Aabuse of authority(‘J (see, e.g., Sa,wa, UNDT/2018/005, paras 99 and
106-107; &% a ﬁa_ UNDT7/2012/192 para. 109; eAsa%az
UNDT/2018/016/Corr1 paras. 181, 182), but this does not include the”simple

wrong evaluation of a staff member committed in good faith and without any
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53. As to the various incidents alleged in the present case and complained of by

the Applicant, the Tribunal finds that these incidents, even if true, singularly and

globally considered do not disclose any possible prohibited conduct under
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57. In view of the foregoing, the Tribunal DECIDES to reject the application in

its entirety.

Judge Francesco Buffa

() EE—
Dated this 8" day of November 2021

Entered in the Register on this 8" day of November 2021

Spe—)
D §
Ren® M. Vargas M., Registrar, Geneva
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