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002 on Mobility and Rotation (“Directive”), in particular, her placement on special

leave without pay or separation from service under sec. 7 of the Directive.

15.  On 24 September 2020, the Deputy Director of the Division of Human
Resources notified the Applicant that the Deputy Executive Director for Management
had made an executive staffing decision in accordance with sec. 7 of the Directive to
reassign the Applicant to the post, effective 1 October 2020, with an initial remote

working arrangement until 31 December 2020.

16.  The Applicant was requested to confirm her acceptance of the reassignment no
later than 29 September 2020.

17.  On 24 December 2020, OlAI informed the Applicant that it would not take any

further action with respect to her 4 July 2018 complaint of misconduct.

18.  On 25 September 2020, DHMOSH informed UNICEF that the Applicant’s
request for special accommodation was under assessment by the Special Constraints
Panel and further confirmed its previous conclusion that the Applicant was medically

cleared for duty at a duty station other than New York.

19.  On 29 September 2020,
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Consideration

Assignment decision

22.  The Applicant’s arguments against the assignment decision can be summarized
as follows: (1) UNICEF unlawfully placed the Applicant in its mobility scheme; (2)
UNICEF violated the applicable procedure by not waiting for the final decision on her
request for deferment; (3) the assignment to a position outside of New York was made
in retaliation for the Applicant’s report of misconduct; (4) UNICEF unlawfully
influenced DHMOSH to clear her for duty in retaliation for her report of misconduct.

23.  The Respondent responds that the assignment decision was lawful and

procedurally correct.

24. The Tribunal recalls that under
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54, Undoubtedly, as per our jurisprudence, cited to about, it is
within the Administration’s discretion to reassign a staff member to a
different post at the same level. We have also stated that, an accepted
method for determining whether the reassignment of a staff member to
another position was proper is to assess whether the new post was at the
staff member’s grade; whether the responsibilities involved
corresponded to his or her level; whether the functions to be performed
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her for duty outside of New York or the Constraint’s panel’s rejection of her request

for deferment.

31. More importantly, there is no evidence on the record, nor is it alleged by the
Applicant, that there was a finding of retaliation under UNICEF’s Policy on whistle-
blower protection against retaliation DHR/POLICY/2018/001 of 21 June 2018.

32. It is also noteworthy that the Applicant did not show or even allege that she
contested OIAI’s 24 December 2020 final decision not to take any further action with

respect to her report of misconduct.

33. In these circumstances, the Tribunal is unable to review the Applicant’s

contentions of the contested decision being tainted by retaliatory motives.

34.  The Applicant further alleges that she had been left “constructively unassigned”
for a period of time before she was assigned to the post. She also seems to contest her
post being “bumped in favor of a newly-selected executive manager”.

35. However, no such decisions were challenged either and therefore, the review

of their lawfulness falls outside the remit of this case.

36. In sum, the Tribunal recalls that there is a procedure to challenge administrative
decisions which a staff member deems to be in violation of his or her contractual rights.
The Applicant, who is represented by professional counsel, cannot bypass the
applicable procedures to indirectly introduce decisions, which were not timely
challenged, into these proceedings to argue that they form part of a pattern of abuse
against her. To allow this tactic would result in an upset of the administrative legal

order of the Organization.

37. With respect to procedure applicable to the assignment decision, the Applicant
alleges that the post was not a good fit for her. The record shows, as described above,
that she indeed rejected the assignment on this basis.
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38.  The exchange of correspondence between the Applicant and the Division of
Human Resources illustrates the discussion around the Applicant’s suitability for the

post.

39.  On 16 July 2020, the Applicant wrote to the Division of Human Resources that
she had had a conversation with the Senior Leadership Support Team of the Division
of Human Resources concerning the post. She stated that the post “does not meet any
of the criteria that we discussed — technical, in the field of social policy, gender, child
protection in line with the career progression of all of my [Office of the Executive
Director] counterparts etc. | have only been a staff member in a programme function,

and | am not a partnership, funding, or communication professional”.
40.  On 17 July 2020, the Senior Leadership Support Team responded:

During the past period, we made every effort to identify the next career
opportunity taking into consideration your skillset, recommendations
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and in her submissions, she expresses a clear preference to remain in the New York

duty station.

42.  While these criteria are perfectly understandable from the Applicant’s point of
view, they are not sufficient to show that the reassignment was unlawful in light of the
jurisprudence. The Tribunal recalls that the Administration retains the discretion to
reassign staff in the interest of the Organization, within certain parameters. In the
present case, the Applicant fails to show that these parameters were not respected in

the selection of the post.

43.  The Applicant further argues that the fact that UNICEF made its final decision
even before the decision on her request of deferment shows that the decision was a “fait

accompli”.

44.  Even if the Applicant were correct in that UNICEF should have waited to hear
from the Special Constraints Panel before finalizing the assignment decision, given that
the deferment decision intervened before the assignment decision become applicable,

this potential procedural error had no impact on the final decision.

45, In light of the above, the Applicant has failed to show that the assignment

decision was unlawful.

Separation decision

46.  Staff
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supported by the documentary evidence on record and therefore required the

submission of oral evidence.

56. A blank statement that the case contains disputed facts “galore” and that it
“cries out for an oral hearing”, when the parties are both represented by experienced
professional counsel and have had ample chance to be heard, is not enough reason for

the Tribunal to call a hearing.

57. Moreover, as already stated, the Tribunal finds that the relevant facts at stake
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