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5. On the same date, the Secretary-General of the United Nations, sent a

memorandum to the Secretary-General of UNCTAD and other members of the

Senior Management Group on the implementation of ST/AI/1999/9 (Special

Measures for the Achievement of Gender Equality) stressing inter alia the

Organizationds priority to achieve gender parity.

6. By memorandum of 24 March 2019 to the Secretary-General of UNCTAD,
the Assistant Secretary-General for Human Resources (IASG/HR0), Department of
Management Strategy Policy and Compliance, recalled, on the one hand, the
commitment of all Senior Managers to achieve a geographically diverse workforce
and, on the other hand, shared data about UNCTADGs geographical diversity at the
end of 2018.

7. By note dated 4 April 2019 to the Chef de Cabinet, Office of the
Secretary-General of the United Nations, the Secretary-General of UNCTAD inter
alia noted that the two candidates the hiring manager recommended for JO 75470
were nationals from Italy and The Netherlands, namely countries in the Western
European and Others Group (F\WEOGO) regional group, which were the highest
represented regional group in UNCTAD at the time. Consequently, the
Secretary-General of UNCTAD requested approval to re-advertise the post with the
intent to reach UNCTAD®Gs gender parity goals and improve its geographical

representation.

8. By email of 17 June 2019, the Special Assistant, Office of the Assistant
Secretary-General, Office of Human Resources, Management Strategy, Policy and
Compliance (AMSPCO0), clarified to UNCTAD the process to follow pursuant to
ST/AI/1999/9 (Special Measures for the Achievement of Gender Equality) if Heads
of Entity intended to recommend for selection a male candidates instead of a female

candidate.

9.  On the same date, by way of separate email, MSPC confirmed to UNCTAD
that its Secretary-General was fiempowered to make decisions relating to the

administration of the staff selection processo under the new delegation of authority
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structure, and suggested that cancelling JO 75470 and re-advertising, which fell

under the scope of such delegation, could be a better option.
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d.  The cancellation of JO 75470 was an act of gender discrimination
against the Applicant, it violated the principle of estoppel and the prohibition

of non-retroactivity of UN rules.
15. The Respondentds contentions can be summarized as follows:

a. The decision to cancel JO 75470 constitutes a lawful exercise of
administrative discretion as it was fully justified by the interest of the service

to attract a more diverse field of candidates for the post;

b.  The Applicant has not identified any bias or inappropriate influence on

the decision which is presumed regular;

c. By December 2018, UNCTADGs female representation at the D-1 level
was 26.7% with a target for 2019 set at 41%;

d.  On 11 February 2019, the Secretary-General of the United Nations
underlined to the Senior Management Group the Organizationfs policy

priority to achieve gender parity; and

e.  The cancellation of JO 75470 was not detrimental to the Applicantis

career as he is eligible to apply for other D-1 posts.

Consideration

16. Based on its examination of the case file, the Tribunal finds that the legal
question at stake is whether the decision of the Secretary-General of UNCTAD to
cancel JO 75470 was a lawful exercise of administrative discretion.

Scope of review and legal framework

17.  The Tribunal recalls that in selection matters, its role is unequivocally defined
by the Appeals Tribunal holding in Sanwidi 2010-UNAT-084 (para. 40):

When judging the validity of the Secretary-Generalds exercise of
discretion in administrative matters the Dispute Tribunal
determines if the decision is legal, rational, procedurally correct
and proportionate. The Tribunal can consider whether relevant
matters have been ignored and irrelevant matters considered and also
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Merits

Grounds for the contested decision T Gender parity/Geographical diversity

22. The Applicant argues inter alia that there were neither sound reasons nor any
legal basis to cancel a selection process that followed the applicable procedures.
Moreover, the Applicant argues that the alleged argument of reaching gender parity
in UNCTAD does not justify the impugned decision under ST/AI/1999/9, because
the measures therein do not require a minimum number of female candidates and
do not provide for an entire recruitment process to be cancelled on the sole basis

that a female candidate did not reach the final stage of a selection process.

23. Sec. 1.1 of ST/AI/1999/9 unequivocally sets the Organizationds goal with
respect to gender distribution, namely a 50/50 split fiin all posts in the Professional
category and above, overall and at each level, including posts at the D-1 level and
aboved. Sec. 1.2 of that administrative instruction, setting the scope for the
application of the special measures introduced to reach the gender distribution goal,
provides that said measures fishall apply at all times, including during periods of
retrenchment, when a recruitment freeze is in effect or when a department is

reorganisingo.

24. It is therefore reasonable to expect that the Organization will deploy efforts
until the above-mentioned goal is reached, and sec. 1.9 of ST/AI/1999/9 clearly
states that sections 1.6 and 1.8 shall apply to the selection of staff for posts in all

categories where women are under-represented.

25. Such efforts also find grounding in sec 4.2 of ST/AI/1999/9, which

requires that

All recommendations presented to the appointment and promotion
bodies for recruitment, promotion or interdepartmental lateral
transfer & be accompanied by an explanation of how the
recommended action will affect the representation of women in the
department or office concerned, both at the level of the post to be
filled and overall for posts in the Professional category and above.
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that the impugned decision was an act of discrimination against him under staff

rule 1.2(f) and ST/SGB/2008/5 (Prohibition of discrimination, harassment,

including sexual harassment, and abuse of authority).

31. The Tribunal disagrees with the Applicant. Measures like the ones included
in ST/AI/1999/9 do not run against article 101 of the Charter of the United Nations.
They constitute permissible and lawful affirmative action on the part of the
Organization to reach gender and geographical goals set by the UN General
Assembly. They do not amount to discrimination under ST/SGB/2008/5 and are an
additional component in recruitment exercises, on an equal footing as skills and

competencies, until set goals are reached.

32.  The Tribunal is of the view that such affirmative action does not mean that
filess competento individuals will be recruited to the detriment of others more
qualified. It simply allows the broadening of the outreach exercise in connection
with recruitment exercises and provides for a wider spectrum of considerations

when selecting a candidate in order to meet the Organizationds needs.

Retroactive application of the UN Secretary-Generalds memorandum

33.
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36. Since ST/AI/1999/9 was in place at the time the recruitment process was
launched, it is clear that there was no retroactive application of said normative. The
11 February 2019 memorandum from the Secretary-General simply recalled to
Senior Managers, the Organizationds priority to achieve gender equality arising
from ST/AI/1999/9. The memorandum did not constitute a new issuance and
referring to it to support the cancellation of JO 75470 cannot be said to constitute a

retroactive application of that document. The Applicantis argument i
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Remedies

41. As a result of the Tribunalés finding about the lawfulness of the contested

decision, there is no legal ground to grant the remedies requested by the Applicant.

Conclusion

42. In view of the foregoing, the Tribunal DECIDES to reject the application in

its entirety.

(Signed)
Judge Teresa Bravo
Dated this 28" day of June 2021

Entered in the Register on this 28" day of June 2021
(Signed)
Ren® M. Vargas M., Registrar, Geneva
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