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11. On 1 June 2005, the Applicant began service with the International Criminal 

Tribunal for the former Yugoslavia (“ICTY”) as a G-5 Administrative Assistant on 

a fixed-term appointment limited to service with ICTY. On 1 September 2006, the 

Applicant was promoted to the G-6 level as Research Assistant in the Office of the 

Prosecutor. 

12. On 10 September 2010, the Applicant applied for the G to P examination for 

recruitment to the Professional Category from other categories in the legal affairs 

area. On 28 October 2010, the Applicant was convoked for G to P examination. 

13. By letter dated 3 August 2011, the Office of Human Resources 

Management informed the Applicant that he would be placed on a roster of 

qualified candidates for positions within ICTY only. 

14. On 1 October 2011, the Applicant was selected from that roster for the P-2 

level position of Contracts Compliance Officer with ICTY. 

15. On 15 October 2015, the Applicant was promoted to the P-3 level position of 

Special Assistant to the Chief Administrative Officer. 

16. On 1 January 2018, the Applicant was transferred to IRMCT following the 

closure of ICTY on 31 December 2017. 

17. On 6 December 2018, the Applicant wrote to the Chief of the Human 

Resources Section (“CHRS”), IRMCT, advising that his fixed-term contract should 

have been converted to a continuing appointment on 1 October 2013 and requesting 

that this error be rectified. 

18. By email dated 18 February 2019, the CHRS, IRMCT, rejected the 

Applicant’s request. 

19. On 18 April 2019, the Applicant requested management evaluation of the 

CHRS’ decision. 
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20. By letter dated 17 June 2019, the Applicant was informed of the outcome of 

his request for management evaluation, which upheld the contested decision not to 

grant him a continuing appointment. 
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21. The Applicant’s principal contentions are: 

a. The application is receivable because the Applicant was only informed 

of the contested decision on 18 February 2019 and he timely challenged 

this decision; 

b. 
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Contested decision and scope of judicial review 

23. It is trite law that the applicant must “identify an administrative decision 

capable of being reviewed” (see, e.g., Haydar 2018-UNAT-821, para. 13; Farzin 

2019-UNAT-917, para. 36). In the present case, the Applicant identified his 

correspondence with the CHRS of 18 February 2019 rejecting his request to convert 

his fixed-term appointment to a continuing appointment as the contested decision. 

24. The Tribunal has “the inherent power to individualize and define the 
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Whether the application is receivable in its entirety 

27. The Respondent avers that the application is not receivable because the 

Applicant failed to submit his application within the three-year statutory time limit 

under art. 8.4 of the Tribunal’s Statute. In this respect, the Respondent argues 

inter alia that the three-year statute of limitation commenced on 1 October 2013 

when the Applicant’s cause of action arose; and that the 18 February 2019 

correspondence between the Applicant and the CHRS, IRMCT, did not reset it. 

28. Art. 8.4 of the Tribunal’s Statute provides that “an application shall not be 

receivable if it is filed more than three years after the applicant’s receipt of the 

contested administrative decision”. 

29. In determining the date when the three-year statutory period should run from, 
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administrative decision effectively re-set the clock” for a staff member to submit 

his or her application (see 
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reaffirmed that neither ICTY nor IRMCT is a Secretariat entity (see Colati 2020-

UNAT-980). 

37. However, the Tribunal recalls that staff members of non-Secretariat entities 

may nevertheless have the status of Secretariat staff (see 
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 (a) They must have completed a minimum of five years 

of continuing service under the Staff Regulations and Rules of the 

United Nations:  

 […] 

 (b) They must not be national staff recruited for field 

missions; 

 (c) They must ��� be international or locally recruited 

staff recruited for service in 
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1.1 A continuing appointment is an open-ended appointment 

granted through established procedures in accordance with the Staff 

Regulations and Rules of the United Nations as well as the 

provisions of the present bulletin. 

1.2 Continuing appointments may be granted to eligible staff 

members on the basis of �(������
��
�	�����������(��,�	��
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and in accordance with the provisions of section VI of General 

Assembly resolution 65/247 of [24] December 2010. 

1.3� In accordance with paragraph 23 of section II of General 

Assembly resolution 63/250 and staff rule 4.14 (b), staff members 

recruited upon successful completion of a competitive examination 

pursuant to staff rule 4.16 shall be granted a continuing appointment 

after two years under a fixed-term appointment, subject to 
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            […] 

 2.4 In accordance with section 2.1(e) of ST/SGB/2011/9, 

staff members must not, at the eligibility date, be internationally or 

locally recruited for service in the International Criminal Tribunal 

for Rwanda or the International Tribunal for the Former Yugoslavia. 

 […] 

 2.6 For the granting of a continuing appointment, eligible 

staff members must be in ���
%�����%
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�� under a 
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process, which includes a review by a Secretariat review body, as required by 

section 2.2(a)(ii) of ST/SGB/2011/9. 

46. Relying on the carve-out contained in section 1.3 of ST/SGB/2011/9 that 

“[t]he other sections of the present bulletin do not apply to these staff members”, 

the Applicant in his closing submission replies that sections 2.1(e) and 2.2(a)(ii) of 

ST/SGB/2011/9 do not apply to him. 

47. The core issue before the Tribunal is thus whether the Applicant is a staff 

member “recruited in the Professional category upon successful completion of a 

competitive examination pursuant to staff rule 4.16”. Staff rule 4.16(b)(ii) provides 

the following: 

Recruitment to the Professional category of staff from the General 

Service and related categories in the ��
�������
����*�������
��: 

recruitment to the� !������
����� ����	��
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�������
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�� of staff from the General Service and related categories 

having successfully passed �(�� �������
���� ��$���
�
%��

�&�$
���
��� shall be made '
�(
���(���
$
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. Such recruitment shall be made exclusively 

through competitive examination.” (emphasis added) 

48. This provision is clearly limited to recruitment to the Professional category 

of staff from the General Service and related categories in “the United Nations 

Secretariat.” 

49. The Tribunal recalls that ICTY, like its successor, IRMCT, is a subsidiary 

organ of the Security Council and thus a non-Secretariat entity. Therefore, the 

Applicant was not working at the United Nations Secretariat as required by staff 

rule 4.16(b)(ii) when he participated in the 2010 ICTY G to P competitive 

examination, nor was he recruited to the Professional category at the United Nations 

Secretariat pursuant to staff rule 4.16 after the 2010 examination. 

50. Indeed, the evidence on record shows that the competitive examination that 

the Applicant sat was exclusively for placement with ICTY. T
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completion of a competitive examination pursuant to staff rule 4.16 and, 

consequently, he had no right to a continuing appointment under staff rule 4.14(b). 

51. In any event, General Assembly resolution 65/247 explicitly excludes 

international or locally recruited staff recruited for service in ICTR or in ICTY from 

being eligible for a continuing appointment, unless they are “successful candidates 

from national competitive recruitment examinations and staff from language 

services after two years of probationary service”. The Tribunal notes that the 

resolution regarding the eligibility requirements and its scope of application is 

unambiguous and leaves no room for interpretation or any exercise of discretion by 

the Secretary-General. 

52. Therefore, the Applicant was not eligible for consideration for a continuing 

appointment at least until 31 December 2017 when he left ICTY for IRMCT. Thus, 

the Tribunal considers that the Applicant has failed to establish that the requirement 

excluding ICTY staff members from eligibility for continuing appointment does not 

apply to him. 

53. Accordingly, the Tribunal finds no merit in the Applicant’s claim that he is 

entitled to a continuing appointment pursuant to staff rule 4.14. 

54. The Tribunal recalls that as a general principle, a staff member bears the 

burden of proof to show that a decision was defective (see Obdeijn 2012-UNAT-
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Entered in the Register on this 23rd day of April 2021 

(Signed) 

René M. Vargas M., Registrarm)iihm32/99.TfN2209i/((2“32099.2.T(ycR).h/(m32/No


