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Second application

a. Relevant facts

6. The Office of Internal Oversight Services (“O10S”) conducted an investigation
on the Applicant’s report of sexual harassment by the then Chair of the ICSC. As the
current Chair of the ICSC informed the Applicant on 6 March 2019, OIOS had notified
the ICSC that it had concluded its investigation and found the Applicant’s allegations
credible. ICSC had then reviewed the matter under art. 7 of its Statute which provides
for the termination of a Commission member's appointment if, “in the unanimous
opinion of the other members, he or she has ceased to discharge the duties in a manner
consistent with [the Statute]”. T
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14.  The Tribunal is not persuaded that this case is comparable to Obino. In that
case, the contested decision was the Secretary-General’s application of a decision by
the ICSC to reclassify two duty stations. In the present case, the matter under review is
not the Secretary-General’s implementation of a decision by the ICSC but rather the

ICSC’s decision itself communicated to the Applicant directly by its Chair.

15.  While the decision under review in Obino was of a different nature, the Tribunal
finds relevance in its findings in Obino UNDT/2013/008 concerning the status of the
ICSC. The Tribunal recalled that the ICSC was established by the General Assembly
as an independent expert body pursuant to General Assembly resolution 3357 (XXIX)
of 18 December 1974 (para. 37). The Tribunal further recalled that pursuant to art. 6
of the Statute of the ICSC, its members shall “perform their functions in full
independence and with impartiality; they shall not seek or receive instructions from
any Government, or from any secretariat or staff association of an organization in the
United Nations common system” (para. 41). The Tribunal went on to conclude that the

ICSC is not answerable to the Secretary-General.

16.  The Tribunal concurs with these findings and concludes that the ICSC decision
under review in this case is not attributable to the Secretary-General. Accordingly, it
cannot be considered to fall within the scope of art. 2.1 of the Tribunal’s statute which
limits the Tribunal’s jurisdiction to appeals against the Secretary-General. The second
application is therefore not receivable ratione materiae.
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Conclusion

17. Cases nos. UNDT/NY/2019/069 and UNDT/NY/2019/089 are dismissed as not

receivable.

(Signed)

Judge Joelle Adda
Dated this 14" day of August 2020

Entered in the Register on this 14" day of August 2020

(Signed)

Nerea Suero Fontecha, Registrar, New York
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