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appraisal, excluded her from consideration for all temporary posts in DESIB 

and created a hostile working environment in this branch; and 

c. The Chief, HRMS, approached her former supervisors inquiring about 

her teamwork competencies and deliberately delayed informing her that the 

temporary post for which she had been selected was no longer funded. 

5. On 7 October 2016, the Director, UNEO, released a memorandum finding 

that only some of the Applicant’s reports constituted a protected activity and that 

the facts and evidence of her case did not raise a prima facie case of retaliation. 

6. On 13 October 2016, the Director, UNEO, upon the Applicant’s request, 

agreed to reopen the Applicant’s request for protection. The Applicant subsequently 

submitted additional information to support her claim that the 7 October 2016 

memorandum contained errors of facts and law and put forward further alleged 

retaliatory actions. 

7. By email of 9 January 2017, an Ethics Officer from the UNEO informed the 

Applicant that the UNEO was in the process of consulting the Office of Legal 

Affairs (“OLA”) regarding “the issue of the [Chief, HRCB]’s discretion in [a 
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16. From 6 to 10 February 2017, the Applicant had exchanges with the Alternate 

Chair of the EPUN, who stated not to be in position to provide any deadline for the 

review of the Applicant’s request. The Applicant submitted additional information, 

includéppHby7arvHééppF-y7drvYépôYFF-7lrvYéppHby7lrYégybpFb7srv,éHcFFp7trYaébby-bc.s’dépéHcFFp7trYYép,ypF7erôéppHby7 r-,é,Yy7AryéH,,cbHbFYF,vpécy,ôô7irYHéôôHpH7qrvYéYy7AryéHôé-ôôc7rrFôé-ôôc7rrFé,pôYFFp oP
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37. 
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42. The Tribunal held a hearing on the merits from 3 to 4 June 2019, where it 

heard evidence from the Applicant, her partner and the Chief, Human Resources, 

OHCHR. 

43. It is recalled that the Tribunal was scheduled to h
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Merits 

d. The decision was vitiated by procedural errors and is ultra vires. In 

particular: 

i. The Applicant’s request for protection has been incorrectly 
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g. The Secretary-General had a duty to protect the Applicant from 

retaliation as he had been made aware of the procedural and substantive flaws 

in the handling of her request. His direct intervention requiring compliance 
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c. The decision of the Secretary-General not to afford protection from 

retaliation is lawful as the Applicant did not have a case. All three Ethics 

Offices concluded that the information sharing did not constitute a protected 

activity under the old policy. The Applicant’s allegations of retaliatory acts 

were fully examined and the Second Alternate Chair of the EPUN found that 

even at the prima facie level, it could not be established that the allegations 

constituted detrimental actions and, if so, whether there was any causal link 

between a protected activity and detrimental actions; 

d. The press release was taken into account by the Alternate Chair and the 

Second Alternate Chair of the EPUN, but was found not to represent a 

retaliatory act; 

e. As to the implementation of the UNEO’s recommendation, the 

Respondent notes that the Applicant was temporarily reassigned to two P-4 

positions after her return from sick leave in April 2018; and 

f. The Respondent requests the Tribunal to reject the application as 

irreceivable or, alternatively, to reject it in its entirety on the merits. 

Consideration 

Procedural issues 

Respondent’s challenge to the admissibility of certain documents 

46. In his reply, the Respondent challenged the admissibility of certain 

documents annexed to the application, namely:  

a. Annex 46, on the grounds that it is “irrelevant and not comprehensible 

as it is in Dutch”; and 

b. Annexes 3, 34 and 39, on the grounds that the documents are “either 

not signed, the authorship is unclear or are an unauthorized transcript of a 

meeting”. 
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47. With respect to annex 46, by Order No. 24 (GVA/2020), issued after the case 

was reassigned to the undersigned Judge, the Tribunal requested the Applicant inter 

alia to file an English translation of the document she filed in Dutch. The Applicant 

did so and, consequently, the Tribunal finds that the Respondent’s challenge to the 

admissibility of this document is moot. 

48. Annexes 3 and 34 are unsigned documents. Concerning the first one, namely 

the Applicant’s “Response to memo from Ethics Office, 25 October 2016”, the 

Tribunal does not see how the lack of signature in such a document could be ground 

to declare it not admissible. As for the second document, the Tribunal is satisfied 

with the Applicant’s explanations filed also in response to Order 

No. 24 (GVA/2020) and thus also finds it admissible. 

49. Annex 39 is a transcript, by the Applicant, of a meeting she recorded without 

the consent of the other participant. 

50. Art. 18 of the Tribunal’s Rules of Procedure contains the set of norms 

applicable to evidence. However, except for article 18.6, there is no specific 

provision in relation to admissibility of evidence based on recordings made without 

consent. 

51. The Tribunal finds that this piece of evidence is not admissible in these 

proceedings because it is tainted by the fact that one of the participants at the 

meeting was not aware that the meeting was being recorded. 

52. In Perez-Soto UNDT/2012/078, para. 17, this Tribunal found that “secretly 

recording a conversation without announcing this to the person to whom one is 

speaking is unethical and any such documents, or recordings, would generally be 

inadmissible before this Tribunal”. 

53. The Tribunal maintains this approach and notes that the Applicant cannot 

make use of a piece of evidence that was illegally obtained. In fact, in a significant 

majority of legal systems worldwide, audio or video recordings are only admissible 

in restrictive circumstances: if consent has been obtained or if a judge has issued a 

warrant allowing it. 



  Case No. UNDT/GVA/2018/099 

  Judgment No. UNDT/2020/097 

 

Page 15 of 34 

54. Moreover, the Tribunal has also considered that this piece of evidence is not 

the only one available on file. The Applicant has n
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59. On 11 April 2017, the Alternate Chair of the EPUN endorsed the initial 

UNEO’s determination of 7 October 2016. A second review was conducted by the 

Second Alternate Chair of the EPUN, under the procedure set forth in sec. 9 of the 

new policy. 

60. In her decision of 2 March 2018, the Second Alternate Chair of the EPUN 

found that there was no prima facie case of retaliation under the old or the new 

policy and thus declined to refer the matter to OIOS for further investigation. 

However, acting under sec. 9.2 of the new policy, she recommended a number of 

measures to be taken, including for OHCHR and the A
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64. Consequently, the Tribunal finds that the decision the Applicant intends to 

contest is the findings in the report of the Second Alternate Chair of the EPUN, 

dated 2 March 2018. 

65. Bearing this in mind, the applicable legal framework is, undoubtedly, the new 

policy (ST/SGB/2017/2), which entered into force on 20 January 2017 and was 

revised on 28 November 2017, that has been applied to cases that, as the current 

one, were already pending before the UNEO when the new policy came into force 

but were decided upon after that date. 

66. The Tribunal notes that the Secretary-General clearly made a difference, in 

his response of 7 October 2017 to the Special Rapporteur on the Promotion and 

Protection of the Right to Freedom of Opinion and Expression, between the review 

mechanisms for UNEO determinations and for its recommendations under the new 

policy, stating that: 

The new whistle-blower protection policy, which was issued in 

January 2017, has been applied to cases that remained under 

consideration when the new policy became effective. This has been 

to the benefit of complainants. The new policy incorporated several 

improvements, including: (i) the right for a complainant to seek 

review of an Ethics Office [determination] and (ii) the requirement 

that Ethics Office recommendations result in administrative 

decisions, which can be appealed in the independent internal 

justice system. 

67. Section 10.3 of the new policy provides that “[r]ecommendations of the 

Ethics Office and the alternate Chair of the Ethics Panel under the present bulletin 

do not constitute administrative decisions and are not subject to challenge under 

chapter XI of the Staff Rules”. 

68. 
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70. To examine this claim, the Tribunal will refer to the Terms of Reference of 

Ethics Offices within the United Nations system, as they define and help to better 

understand the role that these Offices play. 

71. On the one hand, according to sec. 3.1 of ST/SGB/2005/22 (Ethics 

Office – establishment and terms of reference), the main responsibilities of the 

Ethics Office are the following: 

 (a) Administering the Organization’s financial 
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where “the procedure followed in respect of the allegations of prohibited conduct” 

is open to challenge. In this connection, the Applicant refers to Oummih 

2015-UNAT-518, para. 35, where the Appeals Tribunal
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83. In Wasserstrom 2014-UNAT4 
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90. Additionally, as stated by UNAT in Nguyen-Kropp & Postica, the internal 

justice system is always open to complainants (provided that the legal requirements 

are met) who would like to contest a decision they consider as retaliatory in nature, 

for instance a non-promotion, a lateral transfer or a non-renewal of their contract. 

91. Access to justice, as an essential part of the rule of law in the Organization, is 

clearly ensured by the fact that complainants can always contest decisions or 

omissions by the administration they deem retaliatory even after a finding of no 

prima facie retaliation has been made by the UNEO. 

92. The Tribunal is, therefore, not persuaded by the Applicant’s arguments in 

relation to the nature of the findings made by the UNEO and does not find any solid 

reason to perform a contra legem interpretation of the internal law and to depart 

from UNAT’s established precedent. 

93. The Tribunal underlines that only the General Assembly, as the legislative 

body of the Organization, can establish and define conditions under which access 

to the internal justice system is granted to staff members. Providing direct access to 

the Tribunal in relation to UNEO findings of no prima facie retaliation remains a 

policy issue that should be resolved through a legislative act. 

94. In view of the foregoing, with respect to the finding of no prima facie 

retaliation, the Tribunal cannot adjudicate in relation to the alleged procedural flaws 

committed and delays incurred into by the UNEO, nor in relation to the alleged 

“conflict of interest” that led to the recusal of the former Ethics Advisor, UNEO, 

from the Applicant’ s case, since it all falls out of the scope of its jurisdictional 

powers. 

Did the action or inaction of the Administration on the recommendations made by 

the Second Alternate Chair of the EPUN constitute a reviewable administrative 

decision? 

95. The Applicant further challenges the Secretary-General’s failure to protect 

her from retaliation, irrespective of the determinations made by the Second 

Alternate Chair of the EPUN. She claims that the Secretary-General, who had been 
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109. In February 2013, the Applicant reported potential acts of misconduct by her 

First Reporting Officer, the Chief, HRCB, OHCHR. Subsequently, a series of 

events/matters—some of which have been adjudicated by this Tribunal or are 

currently in its docket—arose and brought the Applicant to seek positions outside 

HRCB to, in her words, “escape the harassment, abuse of authority and retaliation 

to which she asserts she was subjected by [the Chief, HRCB,OHCHR] as a result 

of her reports of apparent misconduct”. 

110.  In time, OHCHR and OHRM became involved in finding a suitable position 

for the Applicant who repeatedly requested to be transferred to a mutually agreeable 

position “away from the direct supervision of those whose conduct [she] reported”. 

111. At the oral hearing on the merits, the current Chief of Human Resources, 

OHCHR, testified that she only became aware of the issues involving the Applicant 

[and her former supervisor] a few months after she took office. She also explained 

that her first contact with the Applicant took place in July 2017. 

112. This witness described then, in a clear and objective way, the several attempts 

made by her office to find the Applicant an alternative position outside the reporting 

line of her former supervisor. She also clarified that the Applicant decided, on her 

own volition, to apply for a temporary position in OHCHR’s Office in Mauritania 

through “Rapid Response”. 

113.  Contrary, to what was argued by the Applicant, the suggestion that the 

Applicant could be assigned to the post in Mauritania Office came from the head of 

said office and not from OHCHR in Geneva, which never imposed that solution on 

her. 

114. In fact, current Chief of Human Resources, OHCHR, clearly stated that, as 

soon as OHCHR knew the Applicant got sick in Mauritania (by the end of her 

second deployment) she was immediately assisted by them and evacuated to 

Geneva. 
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115. The Tribunal finds the testimony of the current Chief of Human Resources, 

OHCHR, reliable, objective and straightforward as well as absent of bias or ulterior 

motives against the Applicant. 

116. Furthermore, the current Chief of Human Resources, OHCHR, explained that 

she was working then with the ASG, OHRM, who was also in contact with the 

Applicant, to identify alternative positions for her according to her competencies 

and preferred areas of work. 

117. The witness confirmed that she and the Applicant exchanged numerous 

emails and phone calls, and, on an occasion, she even printed and showed the 

Applicant a list of all funded posts that were available at the time. She mentioned 

that the Applicant was assigned to a P-4 position, in Geneva, for four months. 

118. The current Chief of Human Resources, OHCHR, also clarified that the 

Applicant was on Special Leave With Full Pay (“SLWFP”) for several months and 

on short-term assignments. She also mentioned that 
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121. The Tribunal notes, however, that the most relevant exchanges concerning 

the identification of a suitable position for the Applicant started as of 

21 September 2019. The Applicant was offered two Human Rights Officer 

positions at the P-3 level in OHCHR: one in the Special Procedures 

Branch/Sustainable Human Development Section, and another in the Human Rights 

and Economic and Social Issues Section. 

122. The exchanges concerning the identification of a suitable position for the 



  Case No. UNDT/GVA/2018/099 

  Judgment No. UNDT/2020/097 

 

Page 30 of 34 

b. An Order to publicly retract the relevant elements of the 2 February 2017 

press release; 

c. Compensation in the amount of USD3,000 for the six months of delay in 

processing her complaint; and 

d. Compensation for moral damages for the failure to take protective measures 

and the delays in processing her complaint. 

126. The remedies available to the Tribunal are set forth in article 10.5 of its 

Statute, which reads as follows: 

As part of its judgement, the Dispute Tribunal may only order one 

or both of the following: 

 (a) Rescission of the contested administrative dec
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128. Indeed, the referral of the case for investigation has to come from the Ethics 

Office itself (if a prima facie case of retaliation is found) and the decision to transfer 

the Applicant to another position is a responsibility of the Organization itself (in the 

current case, of OHCHR) if a positive finding of retaliation is made and under its 

discretionary authority. 

129. As stated in Sanwidi 2010-UNAT-084, the role of the Tribunal is limited to 

review if said exercise of discretion was duly and lawfully exercised: 

40. When judging the validity of the Secretary-General’s 
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134. However, under Section 7.4 of the new policy, the Ethics Office “shall seek 

to complete its preliminary review within 30 days of receiving all information 

requested concerning a complaint of retaliation submitted.” 

135. Additionally, section 9.1 of the new policy states as follows: 

9.1  If, following a determination by the Ethics Office under 

section 7.5 or 7.6 above, that there is no prima facie case of 

retaliation or threat of retaliation, the complaina
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argue that she had nothing to do with period elapsed and attribute it exclusively to 

the Organization. 

142. In the case at hand, the Tribunal is mindful that whenever new evidence was 
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148. If one of these three elements is not established, compensation cannot be 

awarded. The Tribunals’ case law requires that the harm be shown to be directly 

caused by the administrative decision in question. 

149. The Tribunal does not contest the Applicant’s claim that she has suffered 

anxiety and stress related to the complaint she made to the Ethics Office back 

in 2016. In fact, the testimony of her partner supports this as he provides a very 

clear picture of the Applicant’s health situation during this period. 

150. However, granting a compensation for moral damages depends on a first and 

foremost requisite: an illegal decision of the Organization. Without said essential 

element, the Tribunal cannot grant the Applicant any compensation in this regard. 

Conclusion 

151. In view of the foregoing, the Tribunal DECIDES: 

The application is rejected. 

(Signed) 

Judge Teresa Bravo 

Dated this 24th day of June 2020 

Entered in the Register on this 24th day of June 2020 

(Signed) 

René M. Vargas M., Registrar, Geneva 

 


