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Introduction 

1. On 3 November 2017, the Applicant, a former staff member with the United 

Nations Assistance to the Khmer Rouge Trial (“UNAKRT”), filed an application 

with the Tribunal contesting the decision not to “provide her with an effective 

remedy” following the decision to grant her a permanent appointment. 

Procedure before the Tribunal 

2. On 7 December 2017, the Respondent filed his reply challenging the 

receivability of the application. 

3. Upon the Tribunal’s request, the Applicant filed, on 26 February 2019, 

additional information concerning the receivability of the application and her work 

as a consultant at UNAKRT. 

4. On 13 March 2019, a case management discussion (“CMD”) was conducted 

with the participation of the Applicant, her Counsel and Counsel for the 

Respondent. At the CMD, the parties agreed to a judgment being rendered on the 

papers, without an oral hearing. 

5. After having been granted leave at the CMD to file additional submissions, 

the Applicant filed, on 22 March 2019, additional observations and the Respondent 

filed his comments on 27 March 2019. 

Facts 

6. The Applicant is a former Senior Legal Officer at the P-5 level with 

UNAKRT. She worked in UNAKRT from 18 January 2009 to 30 June 2013. 

7. In 2001, the Cambodian authorities established the Extraordinary Chambers 

in the Courts of Cambodia (“ECCC”), to try serious crimes committed during the 

Khmer Rouge regime in 1975-1979. UNAKRT is an international component of 

ECCC, created to assist in this endeavour pursuant to an agreement between the 

United Nations and the Government of Cambodia, that entered into force in 2005. 

UNAKRT was established as a technical assistance project administered by the 
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12. On 31 January 2012, the Applicant received a letter from the Chief, Human 
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took up an academic position which paid approximately USD3,000 per 

month, about one third of her UN salary; 

c. Her decision to assist as a consultant was purely to ensure that her 

institutional memory was sustained at a critical time in the case she worked 

on and while her replacement developed a full understanding of the case; 

d. Her resignation and subsequent employment with reduced 

remuneration were a direct result of the failure of the Administration to grant 

her a permanent appointment. That refusal was unlawful. The decision of 

17 March 2017 confirms that she should have been granted a permanent 

appointment on 31 January 2012; 

e. A timely decision that the Applicant was suitable for a permanent 

appointment would have provided her with the job security required to allow 

her to continue working in her post; 

f. 
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30 June 2009. Nothing in that letter reversed the Applicant’s resignation from 

service on 30 June 2013, or served as an offer to reinstate her under staff 

rule 4.18. There is therefore no basis for the Respondent to employ the 

Applicant, as she requests; and 

g. The Applicant’s appointment was not terminated. Termination 

indemnity is only payable under staff regulation 9.3 when a staff member’s 

appointment has been terminated. She resigned. Staff rule 9.6(b) expressly 

provides that separation from service because of resignation is not 

termination. Termination indemnity is therefore not payable to the Applicant. 

Consideration 

Receivability 

30. As a preliminary issue, the Tribunal will identify the contested decision and 

address the receivability of the application. 

What is the contested decision? 

31. 
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38. By Judgment Gueben et al. UNDT/2016/026 in which the Applicant’s claim 

was considered, the Tribunal rescinded the contested decision and remanded the 

matter to the ASG/OHRM for “retroactive individualized consideration of the 

[Gueben et al. applicants’] suitability for conversion of their appointments to a 
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Merits 

42. To determine whether the Applicant should be provided with any “effective 

remedy” following the decision to grant her a permanent appointment and, if so, 

what remedy would be appropriate, the Tribunal finds it useful to recall the 

sequence of facts. 

43. On 31 January 2012, the Applicant was informed of the decision not to grant 

her a permanent appointment. On 11 June 2012, the Applicant contested this 

decision before the Tribunal. However, before the Tribunal issued a ruling on her 

application, she separated from service on 30 June 2013. 

44. On 17 March 2017, after reconsideration, the Organization granted the 

Applicant a permanent appointment effective retroactively to 30 June 2009. The 

implementation of such decision is the core issue in the present case. 

45. To this effect, the Tribunal has to consider the specific circumstances of the 

case, i.e., the Applicant’s separation from service, the alleged job insecurity and the 

alleged delay of the Administration in granting her a permanent appointment. 

What was the modality for the Applicant’s separation from service? 

46. The evidence shows that by letter dated 30 May 2013, the Applicant informed 

the Administration, inter alia, that she “[would] not seek renewal of 

[her] … fixed-term contract with [UNAKRT], which [was due to] expire on 

30 June 2013”. In an email of the same date, transmitting her letter to the 

Administration, she indicated that “[she] attach[ed] [her] official resignation from 

[UNAKRT], effective 30 June 2013, in order to permit UNAKRT to commence the 

process of [her] separation”. 

47. While in her application, the Applicant characteris
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the Tribunal, it still existed. The Tribunal thus finds that the Applicant was 

separated from service by way of her resignation. 

Was the Applicant compelled to resign because of th
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57. The Tribunal does not see any reason to depart from the above-reasoning. 

What is the effect of the delay in granting the Applicant a permanent appointment? 

58. The Applicant claims that a timely decision on her suitability for a permanent 

appointment would have provided her with the job security required to allow her to 

continue working in her post. 

59. The Tribunal notes that the Applicant was informed of the decision not to 

grant her a permanent appointment on 31 January 2012. She contested that decision 

in the formal system of administration of justice starting with her request for 

management evaluation on 30 March 2012. However, she did not wait for the 

judicial outcome prior to her resignation in June 2013. Arguably, had she wanted 

to preserve her rights, pending litigation, the Applicant would have remained in the 

service of the Organization until the matter was determined. Furthermore, the 

Tribunal cannot speculate on what would have happened if the Applicant had been 

granted a permanent appointment in January 2012. 

60. While it is unfortunate that it took five years for the Administration to grant 

the Applicant a permanent appointment, by resigning in June 2013—that is before 

a final decision on her claim was made—she put herself in a situation in which the 

implementation of the March 2017 decision to grant her a permanent appointment 

effective retroactively to 30 June 2009 is complex. Her case is, in this regard, 

exceptional. 

What is an “effective remedy” in the Applicant’s situation?  

61. The Applicant claims that when the Administration fails to follow its own 

rules, it is obliged to provide an effective remedy. She argues that such remedy 

would be that she be granted employment against the permanent appointment 

offered to her on 17 March 2017. In this regard, she argues that since she accepted 

the permanent appointment, she was in a contractual relationship with the 

Organization and that, if the Administration did not consider that such relationship 

existed, it meant that the appointment had been terminated by the Administration 

and, therefore, that an indemnity must be paid. 
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member concerned for available and suitable posts. However, it is also noted that 

the staff members affected by an abolishment of post are not entitled to be 



  Case No. UNDT/GVA/2017/093 

  Judgment No. UNDT/2019/092 

 

Page 22 of 26 

46. Based on these considerations, we find erroneous the 

UNDT’s holding that staff members are entitled to be retained 

without having to apply for vacant job opening(s) since such a step 

represents the beginning of any competitive selection process based 

on the staff members’ relative competence, integrity, length in 

service and where required, nationality and gender. 

47. Once the application process is completed, however, the 

Administration is required by Staff Rule 9.6(e) and (f) and the 

Comparative Review Policy to consider the continuing or indefinite 

appointment holder on a preferred or non-competitive basis for the 

position, in an effort to retain him or her. This requires determining 

the suitability of the staff member for the post, considering the staff 
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mentioned it in the initial offer, this was not done. The Administration only 

indicated that if the Applicant wished to be transferred to a position in the 

Secretariat, it would be necessary for her “to apply through a regular selection 

process and be selected following a selection exercise approved by a Central 

Review Body”. There is no mention of a similar condition to be appointed in 

UNAKRT. 

82. In relation to the level of the positions for which the Applicant should be 

considered, the Tribunal finds that the Applicant should be considered not only for 

suitable positons at her grade level but also for lower grade available positions in 

UNAKRT for which she may express her interest by way of application thereto. 

This reasoning is in line with the Appeals Tribunal’s findings in 

Timothy 2018-UNAT-847, which provides that: 

57. However, with the exception of said mandatory requirements 

established by Staff Rule 9.6(e) and (f) and the jurisprudence of the 

Appeals Tribunal, i.e. that “suitable posts” be available within their 

parent organization at their duty station and belong in the same 

category to that encumbered by the redundant staff member, nothing 

in the language of Staff Rule 9.6(e) and (f) indicates that the (right 

and at the same time) obligation of the Administration to consider 

the redundant staff member for suitable posts, vacant or likely to be 

vacant in the future, is limited to the staff member’s grade level. On 

the contrary, by applying the general principle of interpretation ubi 

lex non distinguit, nec nos distinguere debemus, i.e. where the law 

does not distinguish, neither should we distinguish, the 

Administration is under an obligation to make proper, reasonable 

and good faith efforts to find an alternative post for the displaced 

staff member at his or her grade level or even at a lower grade, if, in 

the latter case, the staff member concerned has expressed an interest. 

83. The above being said, it remains that the Tribunal has no power to order the 

Administration to automatically give the Applicant tee odminintrat ons Ts 
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Is the Applicant entitled to termination indemnity? 

84. In accordance with staff rule 9.6, termination is defined as follows:  
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(Signed) 

Judge Teresa Bravo 

Dated this 23rd day of May 2019 

Entered in the Register on this 23rd day of May 2019 

(Signed) 

René M. Vargas M., Registrar, Geneva 


