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unlikely that the staff members’ services would be required by the Organization 

beyond the end of 2014 or early 2015, when the ICTY
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29. On 6 and 31 July 2017, the OiC ASG/OHRM notified the Applicants of the 

contested decisions, whereby he reconsidered for a fourth time their suitability for 

conversion to permanent appointments. The OiC ASG/OHRM followed the 

recommendations of the central review bodies and denied permanent appointments 



 



  Case No. UNDT/GVA/2017/071 



  Case No. UNDT/GVA/2017/071 

  Judgment No. UNDT/2019/023 

 

Page 14 of 35 

Parties’ submissions 

42. The Applicants’ principal contentions are: 

a. They were discriminated against, once again, due to the fact that they 

were working at the ICTY at the time of the conversion exercise. The OiC 

ASG/OHRM tied the Applicant’s suitability for permanent appointment 

exclusively to future service outside ICTY, thereby unlawfully adding a 

mobility criterion that did not apply to any other eligible staff member serving 

in non-downsizing entities; 

b. It is not disputed that the Applicants meet all the eligibility and 

suitability criteria set forth in ST/SGB/2009/10 (Consideration for conversion 

to permanent appointment of staff members of the Secretariat eligible to be 

considered by 30 June 2009) to be granted permanent appointments. Whilst 

all other staff members of the Secretariat who similarly met these criteria were 

automatically granted permanent appointments during this one-time 

conversion exercise, the Applicants were not. In examining whether granting 

permanent appointments to the Applicants was in the interests of the 

Organization, the Administration limited its consideration to the fact that they 

were serving in a downsizing entity. This “unrelenting reliance on 

ICTY/MICT’s finite mandate” was previously found to be unlawful by the 

Appeals Tribunal; 

c. The Administration failed to consider the needs of the MICT and the 

ongoing needs of the ICTY; 

d. As to General Service Applicants, the Administration unlawfully added 

a criterion that the Applicants had to be suitable for positions outside their 

duty station to which they could be transferred. The Administration changed 

the criterion of “transferrable skills” to an issue of “transferability” of the staff 

members. This new criterion was not applied to any other General Service 

staff member serving in non-downsizing entities. Furthermore, the OiC 

ASG/OHRM refused to make use of staff rules 4.5(c) and 4.18 that would 

have allowed for the Applicants’ mobility; 
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e. As to Language Applicants, the OiC ASG/OHRM failed to consider the 

necessary language roles they perform at the ICTY and that they could 

perform at the MICT and elsewhere in the Organization. He also failed to give 

individual consideration to their transferrable skills. It is incomprehensible 

why the Language Applicants were not given a permanent appointment 

limited to the ICTY like all other Professional non-language staff members; 

f. The denial of permanent appointments to the Applicants was motivated 

by budgetary considerations, in violation of the Appeals Tribunal’s previous 

holding that such “may not trump the requirement of equal treatment”; 

g. The Applicants request the Tribunal to: 
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Consideration 

Legal framework 

44. The starting point for the Tribunal’s review of the legality of the contested 

decisions is the considerations of the Appeals Tribunal in its Judgments Ademagic 

et al. and McIlwraith 2013-UNAT-359 and Ademagic et al. 2016-UNAT-684, 

which remanded the decisions on the conversion of the Applicants’ fixed-term 

appointments to the ASG/OHRM for reconsideration (see, e.g., Ademagic et al. 

2016-UNAT-684, para. 29). 

45. The Appeals Tribunal prescribed the following in Ademagic et al. 

2016-UNAT-684, at para. 58, with respect to the reconsideration exercise that had 
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8. In determining whether the staff member has met the high 

standards of efficiency and competence, the most recent five 

performance evaluations on record of the staff member will be 

reviewed. When this record shows ratings of “fully successful 

performance” or “fully meets performance expectations” or higher, 

the requirement will be met. 

9. In determining whether the staff member has demonstrated 

suitability as an international civil servant and has met the high 

standards of integrity established in the Charter, any administrative 

or disciplinary measures taken against the staff member will be 

taken into account. 

10. Where the appointment of a staff member is limited to a 

particular department/office, the staff member may be granted 

appointment similarly limited to that department/office. If the staff 

member is subsequently recruited under established procedures 

including review by a central review body for positions elsewhere in 

the United Nations Secretariat, the limitation is removed. 

50. In view of the foregoing, the Tribunal will examine: 

a. Whether the Administration discriminated against the Applicants in 

tying their suitability for permanent appointments exclusively to future 

service outside the ICTY; 

b. Whether the Administration erred or abused its discretion in limiting its 

examination of the Applicants’ transferrable skills to positions in the 

Secretariat outside the ICTY and the MICT; and 

c. Whether the Administration erred in taking into acc
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member and be given a permanent appointment once it was found that (1) they had 

met or exceeded their performance goals during the most recent five years and 
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were all serving in downsizing entities, but he stated that this expression was 

interpreted broadly and included staff members who were deemed not to be suitable 

based “on operational realities of their assignment and their individual 

circumstances”.  Absent any other reason provided for their denial of a permanent 

appointment and given the three criteria relied upon to examine the staff members’ 

candidacies, it is reasonable to assume that most of these 1786 staff members, if not 

all, were denied a permanent appointment on the ground that they were serving in 

downsizing entities. Conversely, those staff members who were working for non-
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64. It is not disputed that the Administration limited its examination of the 

Applicants’ transferrable skills to existing positions in the Secretariat as of 2011 

outside the ICTY and the MICT, using the mapping exercise mentioned above (see 

para. 63). No consideration was given to the possibility to retain the Applicants, or 

some of them, in the ICTY, or to transfer them to the MICT. 

65. It appears from the contested decisions that the Administration was of the 

view that the Applicants’ career prospects at the ICTY were too limited to be taken 

into account given its expected closure at the end of 2014. In this connection, the 

contested decisions state: 

Taking into account your individual background, qualifications and 

skills, as at September 2011, it was unlikely that your services would 

be required by the Organization beyond the needs for your services 

at the ICTY. Specifically, it was not expected the Organization 

would be in a position to retain you to perform the functions you 

were performing beyond the end of the year 2014/early 2015, when 

the ICTY was scheduled to close. Whereas this period may have 

extended for more than three years, it does not justify a career 

appointment. For these reasons, I do not consider that your 

individual qualifications and skills make you suitable for conversion 

to permanent appointment. 

66. The background documentation on the 2016 reconsideration exercise also 

suggests that the MICT was not considered either to offer any career prospect to the 

Applicants, but the reasons for such conclusion are less clear. 

67. The memorandum from OHRM to the Central Review Committee in respect 

of Professional staff suggests that the Administration maintained its views 

expressed in the two previous rounds of litigation before this Tribunal and the 

Appeals Tribunal that the MICT was meant to absorb the remaining work of the 

ICTY, which was itself coming to an end, and thus did not offer any long term 
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On 22 December 2010, the Security Council adopted 

Resolution 1966 (2010), requesting the ICTY to complete all 

remaining work by 31 December 2014 and prepare for closure and 

transition to the International Residual Mechanism for Criminal 

Tribunals (“Mechanism”) (S/RES/1966 (2010) para. 3). On 18 May 

2011, the President of ICTY and the Prosecutor of the ICTY 

provided their bi-annual reports to the Security Council, confirming 

that all trials would be completed by 2014 (S/2011/316, Annex I, 

para. 4; Enclosure VII) and all appeals, except for one, by 2015 

(Enclosure VII). Accordingly, in September 2011, the ICTY was 

mandated to complete its work by 2014, and it was projected that 

most of its work would be completed by this time. 

68. In turn, OHRM’s memorandum to the Central Review Panel in respect of 

General Service staff states that the reason for not considering employment 

opportunities at the MICT was that this entity does not fall under the authority of 

the Secretariat: 

Upon closure of the ICTY, there will be no positions within the 

Secretariat for General Service Staff in The Hague. Other United 

Nations bodies in The Hague, such as the International Court of 

Justice (ICJ) and/or the … MICT, do not fall under the authority of 
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71. The Tribunal finds that it fell within the ambit of the Administration’s 

discretion to decide whether or not to consider positions in the ICTY or the MICT 

in its examination of the Applicants’ transferrable skills. The Administration has 

consistently expressed the view that none of these entities offered career prospects 
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the official reports and budgets available at the time, it was not an error for the 

Administration to rely on them.  

74. In these circumstances, the Tribunal finds that it was not an unreasonable 

exercise of discretion nor contrary to the Appeals Tribunal’s directions for the 

Administration to exclude positions in the ICTY and the MICT from the pool of 

positions “required on an ongoing basis” taken into account for assessing the 

Applicants’ transferrable skills during the reconsideration exercise. 

75. The Tribunal is also of the view that by expanding its review of the Applicants’ 

career prospects beyond the ICTY, the Administration fulfilled its obligation to take 

into consideration the interests of the ICTY to maintain in its employ staff members 

who meet “the highest standards of efficiency, competency and integrity established 

in the Charter” to carry out its mandate, as directed by the Appeals Tribunal in its 

Judgment Ademagic et al.
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84. The Applicants also argue that staff rule 4.18 would constitute another legal 

avenue to overcome the purported barrier raised by the Administration in requiring 

service subsequent to the ICTY. The Applicants claim that if they were required to 

resign from their position at the ICTY in order to be re-employed at another duty 

station, as asserted by the Respondent, staff rule 4.18 would allow for the possibility 

to reinstate them, resulting in continuous service. 

85. Staff rule 4.18 provides that “[a] former staff member who held a fixed-term 

or continuing appointment and who is re-employed under a fixed-term or a 
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93. As to other duty stations, OHRM indicated in its memorandum to the Central 

Review Panel dated 22 June 2017 that: 

For the 8 staff members in Sarajevo, the two staff members in 

Belgrade and the one staff member in Zagreb, there will be no 

General Service positions located at these duty stations within the 

Secretariat upon closure of the ICTY. 

94. The Central Review Panel endorsed this conclusion in its memorandum to the 

ASG/OHRM dated 29 June 2017.  

95. It appears, however, that one of the two General Service staff members 

located in Zagreb, Mr. Goran Georgijev, was ultimately granted a permanent 

appointment on 6 July 2017, on the basis that he could be transferred to the United 

Nations Mission in Kosovo (“UNMIK”). Mr. Georgijev was an Information 

Assistant at the G-5 level. According to the Applicants, the fact that there are limited 

United Nations entities in a duty station is not a legal barrier to conversion since a 

General Service staff has been granted permanent appointment on the basis of an 

uncertain prospect of employment in a limited mandate agency of only 308 staff 

members. 

96. The Tribunal finds this argument unpersuasive. The conversion of 

Mr. Georgijev’s appointment demonstrates that the Administration looked at his 

individual skills and the possibility, even if remote, that he be transferred to a 

position in Belgrade upon the closure of the ICTY. It does not support the 

Applicants’ assertion that the existence of ongoing positions at a duty station is not 

material to the determination of the General Service staff members’ transferrable 

skills. 

97. It has not been established, or even alleged, that the Respondent committed 
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of the Organization in respect of whether to grant the Applicants permanent 

appointments pursuant to sec. 2 of ST/SGB/2009/10. 

102. It is without dispute that the Applicants meet the highest standards of 

efficiency, competence and integrity as established in the United Nations Charter 

and that their services were essential to successfully fulfil the mandate of the ICTY. 

However, the granting of a permanent appointment is not automatic and is subject 

to some level of discretion by the Organization, who shall take into account all its 

interests. The Applicants were entitled to individual, “full and fair” consideration 

of their suitability for conversion to a permanent appointment and there is no 

evidence that this right was violated in the 2016 reconsideration exercise. 




