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6. In considering the implementation of the new compensation package, the 

ICSC also sought and received advice from the Office of Legal Affairs (“OLA”) 

—which is part of the United Nations Secretariat, acts as Counsel for the 
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10. The new salary scale as of 1 January 2017 (“Unified Salary Scale”) no longer 

provides different net base salaries for staff members who are single and for those 

who have dependent(s). The gross and net base salaries of staff members previously 
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16. On or about 31 December 2016, the Applicant receive
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29. On 24 March 2017, the Applicant submitted a request for management 

evaluation challenging “the decision of the Administration to alter a fundamental 

and essential condition of her employment relating to her salary” and on 

9 May 2017, she received a response from the Management Evaluation Unit 

informing her that the Secretary-General had decided to uphold the contested 

decision. 

30. On 30 May 2017, the Applicant filed her application with the Tribunal and 

on 3 July 2017, the Respondent submitted his reply. 

Applicant Kutner 

31. The Applicant Mr. Kutner is a Reviser (P-4), at UNOG. He has three 

dependent children, aged 19, 15 and 5. His first dependent child will turn 21 on 

10 May 2019. 

32. On or about 31 December 2016, the Applicant received his payslip indicating 

a monthly gross salary of USD9,460.08 and a dependency allowance for his second 

and third child of USD490.30. The deduction for his staff assessment was in the 

amount of USD1,804.25. 

33. On or about 31 January 2017, the Applicant received his payslip indicating a 

monthly gross salary of USD9,292.00, a dependency allowance for his second and 

third child of USD485.04 and a transitional allowance in the amount of USD772.65 

described on his payslip as “ICSC Interim 6% Depend (Adj)”. The deduction for 

his staff assessment was in the amount of USD1,995.92. 

34. On 21 March 2017, the Applicant submitted a request for management 

evaluation challenging “the decision of the Administration to alter a fundamental 

and essential condition of his employment relating to his salary” and on 

9 May 2017, he received a response from the Management Evaluation Unit 

informing him that the Secretary-General had decided to uphold the contested 

decision. 
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35. On 2 June 2017, the Applicant filed his application with the Tribunal and on 

7 July 2017, the Respondent submitted his reply. 

Applicant Krings 

36. The Applicant Mrs. Krings is a Crime Prevention and Criminal Justice 

Officer (P-4), at the United Nations Office on Drugs and Crime (“UNODC”) in Vienna. 

She has three dependent children, aged 19, 10 and 7. Her first dependent child will turn 

21 on 21 December 2018. 

37. On or about 31 December 2016, the Applicant received her payslip indicating 

a monthly gross salary of USD9,460.08 and a dependency allowance for her second 

and third child of USD490.30. The deduction for her staff assessment was in the 

amount of USD1,804.25. 

38. On or about 31 January 2017, the Applicant received her payslip indicating a 

monthly gross salary of USD9,292.00, a dependency allowance for her second and 

third child of USD485.04 and a transitional allowance in the amount of USD772.65 

described on her payslip as “ICSC Interim 6% Depend (Adj)”. The deduction for 

her staff assessment was in the amount of USD1,995.92. 

39. 
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Dispute Tribunal. The doctrine of necessity had to 
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allowance, the Administration changed its meaning from an acquired right to 

a non-essential term and condition of employment. Such a change in meaning 
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c. The Applicants did not suffer any adverse consequence as a result of 

the introduction of the Unified Salary Scale. In this respect, the Respondent 

argues that some Applicants actually benefited from a net gain between 

December 2016 and January 2017 (e.g. Mrs. Lloret Alcañiz) while others 

suffered a minor loss due to other factors such as variation of the post 

adjustment (e.g. Mr. Kutner). Furthermore, any potential loss that may occur 

in the future is outside the scope of the applicati
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g. The transitional allowance was adopted and implemented fairly. The 

General Assembly duly considered the impact on staff members and 

mandated the Secretary-General to remove the transitional allowance from 

the Applicants’ pay as soon as their first dependent child turned 21; 

h. The transitional allowance does not expose the Applicants to undue 

hardship as the mathematical possibility of a negative financial impact on 

them is for a limited time and represents only a minor percentage of their 

overall salary; 

i. The Unified Salary Scale does not treat female staff members 

differently than their male colleagues. The Applicants’ assertion that more 

female staff members are likely to have a non-dependent spouse is purely 

speculative; and 

j. As to remedies, there is no decision of the Secretary-General to rescind 

and any award of compensation would effectively overturn the decision of 

the General Assembly, which the Tribunal has no power to do. Furthermore, 

specific performance cannot be ordered to alter the staff members’ conditions 

of employment, which are set out in the Staff Regulations and Rules. 

Consideration 

Receivability 

Contested decisions 

49. At the outset, the Tribunal notes that there is some confusion as to the exact 

nature of the contested decisions that the Applicants seek to challenge. As recalled 

by the Appeals Tribunal, it falls under the Tribunal’s role “to individualize and 

define the administrative decision impugned by a party and identify what is in fact 

being contested and so, subject to judicial review, which could lead to grant or not 
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50. In their applications, the Applicants identified th
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Whether the contested decisions constitute administrative decisions 

53. The jurisdiction of the Dispute Tribunal is defined in art. 2 of its Statute, 

which provides in its relevant part: 

1. The Dispute Tribunal shall be competent to hear and pass 

judgement on an application filed by an individual, as provided for 

in article 3, paragraph 1, of the present statute, against the Secretary-

General as the Chief Administrative Officer of the United Nations: 

 (a) To appeal an administrative decision that is alleged 

to be in non-compliance with the terms of appointment or the 

contract of employment. The terms “contract” and “terms of 

appointment” include all pertinent regulations and rules and all 

relevant administrative issuances in force at the time of alleged 

noncompliance[.] 

54. As a preliminary matter, the Tribunal stresses that in interpreting its 

jurisdiction, it must take into account the Organization’s duty to provide access to 

justice to its staff members. 

55. The right to access to justice, and its subsidiary right of access to a court, are 

fundamental rights recognized by human rights instruments adopted by the General 

Assembly. Article 10 of the Universal Declaration of Human Rights, adopted by the 

General Assembly in its Resolution 217(A)(III) of 10 December 1948, provides that 

“[e]veryone is entitled in full equality to a fair and public hearing by an independent 

and impartial tribunal, in the determination of his rights and obligations and of any 

criminal charge against him”. 

56. Likewise, art. 14(1) of the International Covenant on Civil and Political 

Rights (“ICCPR”), adopted by the General Assembly in its Resolution 2200A(XXI) 

of 16 December 1966, provides that “[a]ll persons shall be equal before the courts 

and tribunals. In the determination of any criminal charge against him, or of his 

rights and obligations in a suit at law, everyone shall be entitled to a fair and public 

hearing by a competent, independent and impartial tribunal established by law”. 

The Appeals Tribunal recently recalled in Al Abani 2016-UNAT-663, that “the 

Charter, the Universal Declaration of Human Rights, and the General Assembly’s 
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60. Similarly, the former United Nations Administrative Tribunal took into 

account on several occasions the staff members’ right to access to justice in 

interpreting its jurisdiction (see, e.g., Judgment No. 378, Bonh et al. (1986); 

Judgment No. 461, Zafari (1990); Judgment No. 469, Salaymeh (1990)). 

61. Most significantly, when the former United Nations Administrative Tribunal 

set the definition of what constitutes an administrative decision in its seminal 

Judgment Andronov, it was cautious to state the following: 

The Tribunal believes that the legal and judicial system of the United 

Nations must be interpreted as a comprehensive system, without 

lacunae and failures, so that the final objective, which is the 

protection of staff members against alleged non-observance of their 

contracts of employment, is guaranteed. The Tribunal furthermore 

finds that the Administration has to act fairly vis-à-vis its employees, 

their procedural rights and legal protection, and to do everything in 

its power to make sure that every employee gets full legal and 

judicial protection. 

62. Likewise, the Administrative Tribunal of the International Labour 

Organization (“ILOAT”) relied upon “the principle that any employee is entitled in 

the event of a dispute with his employer to the safeguard of some appeals 

procedure” in its leading case Chadsey (Judgment No. 122 (1968)). In 

Rubio (Judgment No. 1644 (1997)), the ILOAT spoke more broadly of the principle 

that “an employee of an international organization is entitled to the safeguard of an 

impartial ruling by an international tribunal on any dispute with the employer”. 

63. In view of the foregoing, the Tribunal finds that whilst it would be outside the 

scope of its jurisdiction to create avenues of reco
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forth by the former United Nations Administrative Tribunal in Andronov, which 

reads: 

There is no dispute as to what an “administrative decision” is. It is 

acceptable by all administrative law systems, that an “administrative 

decision” is a unilateral decision taken by the administration in a 

precise individual case (individual administrative act), which 

produces direct legal consequences to the legal order. Thus, the 

administrative decision is distinguished from other administrative 

acts, such as those having regulatory power (which are usually 

referred to as rules or regulations), as well as from those not having 

direct legal consequences. Administrative decisions are therefore 

characterized by the fact that they are taken by the Administration, 

they are unilateral and of individual application, and they carry 

direct legal consequences. 

65. The Appeals Tribunal insisted that in determining whether a decision 

constitutes an administrative decision, the Tribunal must consider “the nature of the 

decision, the legal framework under which the decision was made, and the 

consequences of the decision” (Andati-Amwayi 2010-UNAT-058, quoted in Lee 

2014-UNAT-481). In Lee, the Appeals Tribunal also stated that: 

49. [UNAT has] consistently held that the key characteristic of 

an administrative decision subject to judicial review is that the 

decision must “produce [] direct legal consequences” [footnote 
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challenge these decisions when implemented in their individual cases through their 

payslips. In this respect, the Appeals Tribunal endorsed the following conclusion 

of the Dispute Tribunal (see para. 38): 

It is only at the occasion of individual applications against the 

monthly salary/payslip of a staff member that the latter may sustain 

the illegality of the decision by the Secretary-General to fix and 
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72. The reduction of the Applicants’ salary and the loss of their entitlement to be 

paid at the dependency rate negatively impact their terms and conditions of 

appointment. Whether they can claim compensation at this point for a financial loss 

that has not yet materialised is not a receivability issue but rather a matter to be 
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34. Having analysed the merits of the contested post adjustment 

freeze or non-payment of the increased multiplier, the Appeals 

Tribunal concurs that the Secretary-General had to comply with 

General Assembly decision 67/551 of 24 December 2012 and the 

ensuing enactment of that decision by the ICSC. These decisions 

constituted the grounds for the freeze and non-application of the 

68.0 multiplier from August 2012 until February 2013, when the 

payment of the increased multiplier returned to its normal schedule, 

albeit with no retroactive payments. 

35. Decisions of the General Assembly are binding on the 

Secretary-General and therefore, the administrative decision under 

challenge must be considered lawful, having been taken by the 

Secretary-General in accordance with the content of higher norms. 

36. Although the Appellants expressly stated in paragraph 38 of 

their brief that their claim “does not call for a review [of] the actions 

of the ICSC or the General Assembly”, the Appeals Tribunal finds 

this argument to be contradictory and self-defeating: if the 

Secretary-General had no discretion to depart from the 

determinations of the General Assembly and the ICSC, and given 

that the decisions of those bodies were not under review, it becomes 

impossible to hold the Secretary-General responsible for having 

rightly executed the General Assembly’s decision. Asking the 

Secretary-General to behave otherwise, as the appeal does, would 

result in the unlawful imputation of the powers of the General 

Assembly to the Secretary-General. 

77. The Tribunal acknowledges that decisions taken by the General Assembly are 

binding upon the Secretary-General. However, it stresses that Ovcharenko et al. is 

distinguishable from the present cases. While it appears that in Ovcharenko et al. 

the issue of acquired rights was argued, the Appeals Tribunal did not address the 

situation, such as the one in the present matters, where it is alleged that the 

Secretary-General was bound by conflicting obligations, namely the General 

Assembly resolutions adopting the Unified Salary Scale on the one hand, and the 

Organization’s contractual obligations towards the 
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Secretary-General was equally bound by the contractual obligations stemming from 

the contracts he signed with staff members on behalf of the Organization. The 

binding nature of contracts between the Organization and its staff members was 

explicitly recognised by the ICJ in its Advisory Opinion on the Effect of Awards of 

Compensation made by the United Nations Administrative Tribunal (at p. 53): 

Such a contract of service is concluded between the staff member 

concerned and the Secretary-General in his capacity as the chief 

administrative officer of the United Nations Organization, acting on 

behalf of that Organization as its representative. When the 

Secretary-General concludes such contract of service with a staff 

member, he engages the legal responsibility of the Organization, 

which is the juridical person on whose behalf he acts. 

79. Finally, the Secretary-General is also bound by preceding resolutions adopted 

by the General Assembly that are still in force and may conflict with earlier extant 

ones, as it is alleged to be the case in the present cases. In this respect, the Applicants 

claim that the reduction of their gross salary is in breach of staff regulation 12.1, 

initially adopted by the General Assembly on 24 January 1946 through its 

Resolution 13(I) “Organization of the Secretariat” and reiterated throughout time 

and most recently in the new edition of the Staff R
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83. The ICJ expressly rejected the argument that the fo
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22. In Judgment 1000, mentioned above, the Tribunal held, 

under 12, that “when impugning an individual decision that touches 

him directly the employee of an international organisation may 

challenge the lawfulness of any general or prior decision, even by 

someone outside the organisation, that affords the basis for the 

individual one”. The complainants may therefore challenge in their 

present suit the lawfulness of any measure taken by the Commission 

that serves as the basis for the decisions affecting them, whatever 

method may have been adopted to import it into the Organization's 

own rules. 

… 

24. The conclusion is that by incorporating the standards of the 

common system in its own rules the Organization has assumed 

responsibility towards its staff for any unlawful elements that those 

standards may contain or entail. Insofar as such standards are found 

to be flawed they may not be imposed on the staff and WIPO must 

if need be replace them with provisions that comply with the law of 

the international civil service. That is an essential feature of the 

principles governing the international legal system the Tribunal is 

called upon to safeguard. It is therefore plain that the complainants’ 

rights to judicial process are safeguarded by the defendant 

Organization’s recognition of the Tribunal’s jurisdiction. Such 

jurisdiction may not be restricted by the introduction into the 

Organization’s Staff Regulations of rules adopted by bodies outside 

the Tribunal’s competence. 

87. The ILOAT recently took the same approach in its Judgment No. 3883, B and 

others (2017), where it found receivable applications from ILO staff members 

challenging the new salary scale in Bangkok for General Service Staff, holding that: 

11. The question of whether a complaint, based on a payslip, 

challenging a general decision to freeze salaries is receivable was 

recently addressed by the Tribunal in Judgment 3740. The Tribunal 

concluded in consideration 11 that: 

“Although the [paysheets immediately following the 

freeze] did not reflect any change in [the complainants’] 

salaries, nor would any change be reflected in subsequent 

paysheets while the freeze was in effect, at that point in time 

it was evident that the salary freeze was liable to cause [the 

complain)il 
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94. The Tribunal will not examine the legality of any policy decision taken by the 

General Assembly, notably in the way it designed the transitional allowance. In this 

respect, the Tribunal notes that the Applicants claim that the transitional allowance 

has a discriminatory effect on them. In doing so, they no longer impugn the 

decisions of the Secretary-General to implement the Unified Salary Scale to each 

of them—which, however, they insist are the contested decisions—but rather 

impugn the General Assembly’s decision establishing the transitional allowance. In 

keeping with the scope of the applications and the Tribunal’s finding on their 

receivability, the Tribunal will not consider these allegations of discrimination. 
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113. The transitional allowance of the Applicant Mr. Zhao will go down from 

USD818.83 to USD682.36 per month as of 1 January 2018 and to USD545.89 per 

month as of 1 January 2019. Following his oldest child turning 21 in 

November 2019, payment of the transitional allowance will be discontinued and he 

will only receive a child allowance for his second (youngest) child—amounting to 
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116. The transitional allowance of the Applicant Mrs. Krings will go down from 

USD509.50 to USD433.25 per month as of 1 January 20
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Organization, which the latter has the power to unilaterally modify, subject to the 

Applicants’ acquired rights. 

122. Staff regulation 12.1, which was adopted from the inception of the Staff 

Regulations and reiterated thereafter in all their amended versions, poses some 

limits to the Organization’s power to amend the Staff Regulations and Rules. It thus 

has a quasi-constitutional value within the Organization. As the ILOAT held in In 

re Poulain d’Andecy (Judgment No. 51 (1960), at para. 3), “[a]ny authority is bound 

by its own rules for so long as such rules have not been amended or abrogated”. 

123. Staff regulation 12.1 is also an intrinsic part of the contractual relationship 

between the Organization and its staff members as it is integrated by reference in 

the staff members’ letter of appointment. In accepting their letter of appointment, 

staff members agree that their conditions of service may be subject to unilateral 

change by the Organization but only insofar as they do not touch upon their acquired 

rights. 

124. Further, the obligation of an International Organization to respect its staff 

members’ acquired rights is a general principle of international civil service law, as 

acknowledged by the ILOAT in Ayoub (Judgment No. 832 (1987)) (see also the 
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127. The notion of acquired rights has not yet been closely examined by the 

Appeals Tribunal. Therefore, and since the former United Nations Administrative 

Tribunal and other international administrative tribunals have developed an 

important corpus of jurisprudence in this matter, this Tribunal finds it appropriate 

to seek guidance therein to ensure coherence of the common system. 

128. At the outset, it is noted that to some extent, the contractual rights of staff 

members were assimilated into their acquired rights by the former United Nations 

Administrative Tribunal and the ILOAT. The notion of acquired rights is used in a 

broad sense to examine staff members’ alleged violations of their contracts of 

employment through amendments to rules of general application given the limits 

posed by staff regulation 12.1 in respect of acquired rights, which are also to be 

found in the constitutive documents of several other international organizations. 

129. From early on, the terms and conditions of employment explicitly set out in 

the staff members’ letters of appointment were considered to be acquired rights by 

the former United Nations Administrative Tribunal (Judgment No. 19, 

Kaplan (1953)) and the ILOAT (Judgment No. 29, Sherif (1957)). These were 

described as “contractual elements”, as opposed to statutory elements comprised in 

the Staff Regulations and Rules, which may be subject to change. Initially, the 

former United Nations Administrative Tribunal and the ILOAT found that only the 

terms set out in the staff members’ letters of appointment were protected against 

unilateral changes. Then, the protection was extended to prevent retroactive 

amendments to statutory elements, namely those which would deprive staff 

members of accrued rights for services already rendered (see, e.g., ILOAT 

Judgment No. 51, In re Poulain d’Andecy (1960); former United Nations 

Administrative Tribunal Judgments No. 360, Taylor (1985), No. 370, Molinier 

et al.



  



  
Case Nos. UNDT/GVA/2017/020,

 029, 031, 037 and 040 

  Judgment No. UNDT/2017/097 

 

Page 45 of 57 

134. In this connection, the Tribunal notes that the ter
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138. In this connection, the Tribunal finds that the right to salary necessarily 

extends to its quantum. The salary is, by definition, the consideration paid for the 

staff member to perform his or her duties. It is part of any contract of employment 

and the agreement between the parties lays in the determination of its actual level. 

The balance between the rights and obligations of the parties would be broken if 

the Organization was allowed to unilaterally modify the level of salary, as suggested 
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140. As discussed above, the implementation of the Unified Salary Scale to the 

Applicants led to a reduction of their gross salaries. The Applicants’ net base 

salaries were also reduced by about 6%, due to the reduction of their gross salaries 

as well as an increase of their staff assessment, for which the rate is no longer based 

on the dependency status of staff members. Concretely, the Applicants lost 6% of 

their net base salaries which they previously received based upon them having 

dependents. Because this additional payment made to the Applicants on account of 

their dependents was initially embedded in their salaries, which is a fundamental 

and essential term of employment, it could not be unilaterally reduced by the 

Organization or discontinued for that matter, irrespective of the reason for the 
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142. In view of the foregoing, the Tribunal finds that in reducing the Applicants’ 

salaries of the portion which was previously paid on the basis that they have a 

dependent child entitling them to be paid at the dependency rate, the 

Secretary-General violated their right to receive the gross and net salaries set out in 

their letters of appointment with increases thereafter, which is a fundamental and 

essential term of their contract of employment and, as such, constitutes an acquired 

right. 

143. The Secretary-General had an obligation to act lawfully in implementing the 

Unified Salary Scale for the Applicants and to respect their acquired rights, which 

took precedence over the new conditions of employment set out in the amendments 

to the Staff Regulations and Rules. It is not for this Tribunal to decide how the 

Secretary-General could concretely proceed to resolve his conflicting obligations at 

this stage of the process where he was left to administratively implement the 

changes brought upon by the Unified Salary Scale. The Tribunal has already 

commented upon the opportunities he had beforehand to raise the issue for proper 

consideration (see paras. 89 and 90 above). It suffices to say, for the purpose of the 

present proceedings, that the Secretary-General’s implementation of the Unified 

Salary Scale for the Applicants, which triggered their payment of reduced gross and 

net base salaries from 1 January 2017, is unlawful insofar as it breaches their 

acquired rights protected under staff regulation 12.1. 

Observation on the lack of independence of the ICSC 

144. As a final observation on this matter and to fully account for the role played 

by the Secretary-General in this process, the Tribunal stresses that he was in fact 

indirectly consulted by the ICSC on possible issues of violation of acquired rights 

stemming from the adoption of the Unified Salary Scale, as the ICSC sought legal 

advice from OLA, which is under the govern of the Secretary-General. However, 

as discussed below, this consultation was done in a most inappropriate manner 

which compromised the independence of the ICSC. 
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independent. Equally, in providing the advice requested, OLA compromised the 

respect by the Executive of the independence and impartiality of the Commission. 

151. The ICSC did not seek submissions from the Secretariat under art. 36 of its 

Rules of Procedure, rather it was legal advice that is specifically recorded as being 
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  143. In its summary, the Office of Legal Affairs stated that 
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  146. The Office of Legal Affairs found that although the 

United Nations Appeals Tribunal had discussed substantively the 

concept of acquired rights in some 60 cases, only in 

approximately 12 of those did the Tribunal find a breach of an 
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153. The ICSC sought and received legal advice from part of the organization it 

was supposed to independently advise. It abrogated the nature of the mission it was 

supposed to perform and compromised the independence and impartiality expected 

from it. 

Alleged unlawful implementation of the transitional allowance 

154. The Applicants argue that the Secretary-General introduced in staff rule 13.11 

(quoted in para. 11 above) a distinction between the first dependent child and any 

subsequent children with regard to the entitlement to the transitional allowance, 

which was not intended in the General Assembly Resolution 70/244 that introduced 

the transitional allowance. Paragraph 10 of this resolution— under Review of the 

common system compensation package, Unified Salary scale and transitional 

measures—provides that (emphasis added): 

(a) Staff members in receipt of the dependency rate of salary in 

respect of a dependent child at the time of conversion to the unified 

salary scale structure will receive a transitional allowance of 6 per 

cent of net remuneration in respect of that dependent child and that 

no child allowance should be paid concurrently in that case; 

(b) The allowance will be reduced by 1 percentage point of net 

remuneration every 12 months thereafter; 

(c) When the amount of the transitional allowance becomes 

equal to or less than the amount of the child allowance, the latter 

amount will be payable in lieu thereof; 

(d) The transitional allowance will be discontinued if the child 

in respect of whom the allowance is payable loses eligibility; 

155. The Tribunal finds that it was clear from this resolution that by granting the 

transitional allowance at the moment of the conversion of the system to the child in 

respect of whom the staff member was paid at the dependency rate as of 

31 December 2016 (“that dependent child”), and providing that it would cease when 

“the child in respect of whom the allowance is payable loses eligibility”, which is 

the case when the child turns 21, the General Assembly intended that it would not 

be transferred to any other child. Whether or not this is a sound policy decision or 
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a. To rescind the Secretary-General’s decisions to pay the Applicants a 

salary reduced from the portion which was previously paid on the basis that 

they have a dependent child entitling them to be paid at the dependency rate 

in implementing the Unified Salary Scale; and 

b. To reject all other claims. 
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