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7.� In September 2014, the 	���
� ������
���was commissioned to undertake a 

re-evaluation of the supply chain at UNHCR, as a follow-up to a similar study 

undertaken in 2008 and in light of increasing demands on the Organization 

resulting from multiple emergencies as well as from an increase in the number of 

displaced persons. 

8.� On 8 December 2014, the Applicant filed a complaint for harassment 

against the Head, PMCS, with the Inspector General’s Office (“IGO”), UNHCR, 

copied to the Ethics Office, UNHCR. He subsequently asked the IGO to put the 

complaint on hold, since he thought the matters would be resolved through 

managerial actions. At the hearing on the merits, he admitted that he never asked 

the IGO to take the matter up again, and that it had been overcome by events.  

9.� A meeting took place in Budapest, in December 2014, between the Director, 

DESS, the Head, PMCS, and the Applicant, during which some of the concerns 

raised by the Applicant relating to the management decisions by the Head, PMCS, 

as well as the concerns raised by the Head, PMCS, with respect to the impact of 

the Applicant’s management style on staff were discussed. The Director, DESS, 

encouraged the two managers to improve their communication. It was also 

decided that any reorganization of the team should await the recommendations of 

the Fritz report. 

10.� The report of the 	���
�������
���was presented in March 2015. It stressed the 

dramatic change that the Organization had undergone since the 2008 report, 

noting, for instance, that income and expenditure in response to a wide range of 

ongoing and protected emergencies had almost doubled. 

11.� On 4 June 2015, a meeting was held, ������ ����, between the High 

Commissioner, UNHCR, the Assistant High Commissioner for Operations, 

UNHCR, the Head, DESS, the Head, PCMS, and the Head, Supply Management 

and Logistics Service (“SMLS”), UNHCR. In an email dated 11 June 2015, 

entitled “Note on HC’s meeting on the Supply Chain, 4 June 2015”, addressed to 

the members of the meeting and others, it is stated, ����������, that: 
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15.� In an email of 29 June 2015, to the Deputy High Commissioner, UNHCR, 

and others, the Applicant expressed his concerns and criticism about the 

submission to the Budget Committee with respect to the new/modified posts at 

SMLS/PMCS. He noted, particularly, that the new posts proposed as Section 

Chief HQ Procurement and Field Procurement were not grounded in the 	���
�

������, which was however used “to implement subliminal changes desired by 

PMCS leadership”. 

16.� The Budget Committee had a first meeting on the matter of the restructuring 

on 2 July 2015, at which it decided to request additional information to be 

provided by DESS before a decision could be made, partly arising from the issues 

the Applicant raised in his email of 29 June 2015. That additional information was 

provided to the members of the Budget Committee on 9 July 2015. 

17.� At its 10 July 2015 session, the Budget Committee approved the proposed 

PMCS restructuring, including the discontinuation of the position encumbered by 

the Applicant, effective 1 March 2016. The Applicant was informed of that 

decision by the Head, PMCS, in a letter dated 24 July 2015, which the Applicant 

signed on 27 July 2015. 

18.� On 28 August 2015, the Applicant filed a request for management 

evaluation with the Deputy High Commissioner of the decision to abolish his 

post; in his request, he also asked to be provided with a copy of the Budget 

Committee Decision of 10 July 2015. The Applicant received no response with 

respect to such request. 

19.� In the UNHCR September 2015 compendium, two P-5 posts were published 

in the newly called Procurement Service (“PS”), which was 
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25.� After holding a case management discussion on 6 June 2017, the 

undersigned Judge convoked the parties to a hearing, held from 10 to 

14 July 2017, and during which the Tribunal heard several witnesses. The 

Respondent filed his closing submissions on 19 July 2017, and the Applicant on 

28 July 2017. 

Parties’ submissions 

26.� The Applicant’s principal contentions are: 

a.� The decision to abolish the Applicant’s post was not the result of a 

genuine restructuring process and is contrary to a legitimate organizational 

interest; 

b.� Prior to his appointment, the Head, PMCS, called the Applicant on 

5 September 2013 trying to dissuade him from taking the post; he 

subsequently proposed the second best candidate instead of the Applicant; 

c.� Already in May and June 2014, the Head, PMCS, started creating a 

parallel management, excluding the PMCS Goods team (six out of fifteen) 

from the Applicant’s supervision and assigning tasks to the SSO (P-4). 

Mixed items goods procurement cases (which represent 20-30% of the total 

caseload) were to be approved by the Head, PMCS, rather than the 

Applicant; these changes resulted in significantly reducing the scope of the 

post of Chief of Section encumbered by the Applicant since March 2014; 

d.� While he initially qualified as a lie the statement by the Head, PMCS, 

that the restructuring had been duly endorsed by DESS and the Division of 

Human Resources Management (“DHRM”), the Applicant later 

acknowledged that the Head, PMCS, had indeed consulted with DHRM, 

which had endorsed the change of reporting lines; 



  
Case No. UNDT/GVA/2015/182 

 UNDT/GVA/2016/039 

  Judgment No. UNDT/2017/073 

 

Page 8 of 30 

e.�
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c.� The Applicant did not apply to either of the new Chief of Section 

posts. As such, he failed to make reasonable efforts to mitigate the potential 

effects of the restructuring process on his UNHCR career; he decided not to 

apply at his own risk; 

d.� The decision to discontinue the post encumbered by the Applicant was 

lawful and he failed to establish that it was tainted by bias, arbitrariness or 

extraneous factors, or that it was retaliatory; his allegations in that respect 

are speculative and unsubstantiated. There is no evidence that the 

Applicant’s post was abolished because he had identified procurement 

shortcomings or had raised concerns about the fees charged by the GSM 

warehouses; 

e.� The fact that the Head, PMCS, had recommended the Applicant as his 

second out of three recommended candidates does not allow concluding that 

this affected the decision to abolish the post; 

f.� The performance evaluation of the Applicant by the Head, PMCS, 

does not provide any evidence of bias on the part of the latter, but of rather 

constructive feedback; for the year 2014, he received the rating 

“successfully meets performance expectations”; if the Applicant disagreed 

with it, he could have instituted rebuttal proceedings, which he did not; 

g.� The Applicant did not pursue his complaint for harassment, filed on 

8 December 2014, against the Head, PMCS. Moreover, he asked the IGO to 

put it on hold, and never asked it to take the matter up again; 

h.� Contrary to what the Applicant asserts, the restructuring in 2013 was 
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i.� The Applicant’s argument that in May and June 2014, the Head, 

PMCS, started creating a parallel management by gradually excluding the 

PMCS Goods Team from his supervision is unfounded. Rather, the Head, 

PMCS, made good faith efforts to provide a structure giving the SSO (P-4) a 

role in line management of the Goods team, whilst maintaining the SSO’s 

reporting line to the Applicant; 

j.� The Organization did not create a legal expectancy that the 

Applicant’s post would be extended; FTAs do not carry any expectancy of 

renewal or conversion, which can only be based on a firm commitment or 

an express promise to renew the appointment; none of these existed in the 

case at hand; any standard reference in the letter of recruitment to the 

standard assignment length (“SAL”) is not relevant for the purpose of a 

promise or firm commitment of contract renewal; the SAL has no impact on 

the length of a contract or on the continuity of a post someone is 

encumbering; particularly, the Applicant was recruited against an “expert 

post” and, as such, was not subject to rotation; furthermore, the Applicant 
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l.� The Tribunal is not competent to review the restructuring decision; in 

any event, the High Commissioner approved the restructuring exercise on 

25 June 2016; the abolition of the Applicant’s post was approved by the 

Budget Committee; the HC did not have to approve that decision; 

m.� UNHCR also supported the Applicant’s wish to go on loan to the 

FAO, which unfortunately did not materialize; 

n.� The Applicant was extensively informed of the reasons behind the 
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16 February 2016, and concerning which he filed a second application registered 

under Case No. UNDT/GVA/2016/039. 

30.� The Tribunal first has to examine the receivability of the applications, and 

notes the relevant jurisprudence of the Appeals Tribunal in this respect. Indeed, in 

��� 2014-UNAT-481, para. 51, the Appeals Tribunal held the following: 

At the time her application was pending before the Dispute 

Tribunal, the General Assembly had not acted on the proposed 

programme budget and had not adopted a resolution that would 

abolish Ms. Lee’s post. And even if the General Assembly had 

adopted such a resolution, that decision would not have changed 

anything. Both the Secretary-General’s budgetary proposal and the 

General Assembly’s adoption by resolution of the budget proposal 

are merely acts prefatory to or preceding an administrative decision 

that would “produce direct legal consequences” to Ms. Lee’s 

employment. Although Ms. Lee cannot challenge the discretionary 

authority of the Secretary-General to restructure the Organization 

or to abolish her post, she may challenge an administrative 

decision resulting from the restructuring once that decision has 

been made. 

31.� It follows from the above that the application registered under Case 

No. UNDT/GVA/2015/182, insofar as it is directed against the decision to 

discontinue the post encumbered by the Applicant, is not receivable ��������

��������. 

32.� However, in his application registered under Case 

No. UNDT/GVA/2016/039, the Applicant contests his separation from service 

effective 2 March 2016 and the non-renewal of his appointment, as a result of the 

abolition of his post. This is an administrative decision resulting from the 

restructuring and the abolition of the Applicant’s post. In accordance with the 

above-referenced jurisprudence in ���, the Tribunal finds that this application is 

receivable. 
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�������

33.� In order to assess the merits of the application against the decision to 

separate the Applicant from service, the Tribunal has to address the following 

issues: 

a.� Was the legality of the contested decision affected by any procedural 

irregularities? 

b.� Did the Applicant have an expectancy of renewal of his appointment? 

c.� Did his failure to apply for the newly created P-5 positions have an 

impact on the non-renewal of his appointment?; and 

d.� Was the contested decision motivated by extraneous factors? 

34.� The Tribunal recalls the broad discretionary power of the Organization in 

the restructuring of its departments, including the abolition of posts. 

35.� In �����2012-UNAT-236, the Appeals Tribunal held that: 

25. The Administrative Tribunal of the International Labour 

Organisation (ILOAT) has held that it is well settled jurisprudence 

that “an international organisation necessarily has power to 

restructure some or all of its departments or units, including the 

abolition of posts, the creation of new posts and the redeployment 

of staff” (footnote omitted). 

36.� This was confirmed in 
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60. However, as recognised by the UNRWA DT, managerial 

discretion is not unfettered and the jurisprudence of the Appeals 

Tribunal has reiterated on numerous occasions that a decision of 

the Administration may be impugned if it is found to be arbitrary 

or capricious, motivated by prejudice or extraneous factors or was 

flawed by procedural irregularity or error of law. 

38.� Further, with respect to decisions not to renew an FTA, the Appeals 

Tribunal stressed in ����� 2013-UNAT-298 that: 

23. An administrative decision not to renew a fixed-term 

appointment—even one not to renew based on poor performance—

can be challenged on the grounds the decision was arbitrary, 

procedurally deficient, or the result of prejudice or some other 

improper motivation (footnote omitted). 

Procedural regularity 

39.� The Tribunal has to decide whether the grounds alleged by the Applicant to 

contest the restructuring and the abolition of the post he encumbered are pertinent 

and impact the legality of the contested decision. 

40.� The Applicant first argued that the restructuring of PMCS was not genuine, 

then he also sustained that it was at least used to “g
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administrative decision, is bound to examine, incidentally, the legality of these 

prior decisions. 

42.� The Tribunal notes that the proposal to restructure PMCS was made 

following the issuance of the Fritz report. The documentary evidence and the oral 

evidence provided at the hearing confirmed that while the Fritz report did not 

really make recommendations with respect to a revised structure of PMCS, 

nothing therein contradicted the establishment of two new sections, namely a 

Section on Procurement for Headquarters and a Section on Procurement for Field 

Support, in replacement of the sections of Procurement of Goods and Procurement 

of Services. 

43.� The Applicant further argues that the decision to restructure was not 

approved by the High Commissioner, in violation of para. 5 of the Terms of 

Reference of the Budget Committee and Part 6.1 of 

IOM/051/2007-FOM/054/2007. The Respondent on his part argues that the High 

Commissioner did approve the restructuring of PMCS on 25 June 2015. Further, 

in her evidence provided to the Tribunal, the Deputy High Commissioner stressed 

that it is the practice within UNHCR to get the High Commissioner’s approval 

prior to the deliberations of the Budget Committee, and that it is not the usual 

practice to resubmit such matters to the High Commissioner once the Committee 

has reviewed them. 

44.� The Tribunal notes that para. 5 of the Terms of Reference of the Budget 

Committee provides that the Committee has the authority to review budgetary 

implications of proposals for structural changes at Headquarters and to make 

recommendations to the High Commissioner for decision. The same process flow 

is reflected in Part 6.1 of IOM/051/2007-FOM/054/2007, which provides under 

“[s]tructural changes at Headquarters” that “[a]ny structural changes at 

Headquarters shall be reviewed by the Budget Committee and approved by the 

High Commissioner”. 
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49.� Having closely analysed the documents submitted to the High 

Commissioner, the Tribunal is satisfied that when, on 25 June 2015, he  ief
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approval, the matter was reviewed by the Budget Committee. In the submission to 

the Budget Committee of 18 June 2015, it was stressed that the matter had been 

discussed and agreed upon by the High Commissioner and the Assistant High 

Commissioner for Operations. The Budget Committee, after obtaining additional 

information, was satisfied with and agreed to the restructuring
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position before submission of the request to the Budget 

Committee, for the Annual Programme Review or to the 

Director, Representative, Situational Coordinator or Hub 

Manager under the RAF. It is therefore the responsibility of 

the manager to discuss proposed changes in position status 

directly with the staff members concerned. In all cases, 

standard procedures as set out in the Staff Administration 

and Management Manual (SAMM) are to be followed. 

2. Discontinuations or redeployments of encumbered positions 

generate additional costs in terms of 

reassignments/redeployment cost, salaries between 

assignments for professional staff, and possible termination 

indemnities. In view of this, the effective date of 

discontinuation or redeployment of all positions that are 

encumbered will be no less than six months after the 

approval of the request by the Budget Committee, in the 
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believed they were in the Organization’s interest. Indeed, it is a manager’s role to 

balance and motivate a team, and the Tribunal is satisfied that the Applicant’s 
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75.� In light of these conclusions, the Tribunal cannot grant the Applicant a 

remedy, either in the form of rescission and/or of compensation for material and 

moral damages, under art. 10.5 of its Statute. 


