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5. On 11 November 2015, the Property Control and Inventory Unit (“PCIU”)
provided the Applicant with a list of all assets assigned to him from the ICTR asset

database.

6. In emails sent during the period from 23 to 26 November 2015, the Applicant
expressed his desire to purchase certain assets assigned to him. On 13 January 2016,
the Applicant informed the Information Technology Services Section (“ITSS”) that
some of the items that he had expressed an interest in purchasing were missing. The
Applicant stated that, if the items could not be found, the ICTR should instruct the
Finance Section to deduct the value of the missing items from his final pay and

proceed with his check out.

7. On 20 January 2016, the PCIU informed the Applicant that, in accordance
with the financial regulations and rules, he would be charged with the current

depreciated value of the lost items assigned to him.

8. On 25 January 2016, the Applicant reiterated that he bore full responsibility
for the missing items and that their value should be deducted from his final pay.

9. On 27 January, the ICTR requested the Safety and Security Unit (*SSU”) to

conduct an investigation into les
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Nil
CONCLUSION

All the missing [United Nations Owned Equipment, “UNOE”]
were under the responsibility of [the Applicant]. He declared in
his voluntary statement that he did not follow up to check on
the items when they were relocated to another office even
though he was informed about the relocation of the items.

[The Applicant] did not exercise proper care and caution on the
items issued under his name. Hence the two different lists of
items he submitted to the Investigator as the lists of missing
items under his name. And he did not report the matter to SSU
after he had discovered that the items under his name were
missing.

The absence of updated property track records in the ICTR
PCIU making it difficult to track the movement of the items
and their locations.
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d. The list of the lost items and the corresponding
calculation for each object, resulting in the recovered amount
of USD687.97 from the Applicant’s final payments as
indicated in the “Check Out Separation” from 17 May 2016;

e. The list of all delayed payments, if any, including to the
United Nation Joint Staff Pension Fund, until 17 May 2016.

10. By 5:00 p.m. on Friday, 4 November 2016, the parties are
instructed to file separate statements informing the Tribunal, if:

a. Any additional evidence is necessary to be produced in
the present case and, if so, stating its relevance, or if the case
may be decided on the papers;

b. If the parties are amenable for an informal resolution of
the case either through the Office of the Ombudsman or
through inter partes discussions.

11.
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25.  On 13 November 2016, the Applicant filed a response to the Respondent’s

closing submission.

26. On 20 January 2017, the Applicant
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a. The Applicant’s claims relating to the deduction from his final pay, the
failure to provide him a copy of the investigation report, and the failure of the
Secretary-General or the OIOS to intervene, are all not receivable. The
Applicant did not request management evaluation of any of these claims;

b. The Applicant may not file an application before the Dispute Tribunal

without first e
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investigation, authorize the writing-off of losses of assets, including cash,
receivables, property, plant and equipment, inventories and intangible assets.
Rule 112.3 provides that United Nations personnel may be held financially
liable for financial losses suffered as a result of negligence or violation of any

regulation, rule or administrative instruction;

f. The Applicant acknowledges that he lost United Nations property that
was assigned to him and accepted full responsibility for that loss. The ICTR
conducted an investigation in accordance with the financial rules and
regulations, and deducted the depreciated cost of the lost items from the
Applicant’s annual leave payment. He did not contest the amount that was
deducted from his pay until the filing of this application and he never

requested management evaluation;

g. The Applicant has not identified any staff rule or regulation that
entitles him to receive the investigation report. It is undisputed that the
Applicant has accepted full responsibility for the loss of the items in question.
Finally, the Applicant has not demonstrated any staff rule or regulation was
violated by the failure of OIOS or the Secretary-General to intervene in this

matter or that such intervention was appropriate under the circumstances.

Considerations

Applicable law

29.
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The purpose of this information circular is to respond to the most
frequently raised questions by participants of the recently concluded
“Separation Orientation Sessions”, from 28-30 October 2014. This IC
does not cover all the questions raised, but instead only attempts to
address the most common ones.

Specific Provisions

1. What separation actions can | carry out to save time even before
the separation letter is issued?

a. Check with HRPS [unknown abbreviation] whether you
have submitted and updated your beneficiary designation
forms, copy of marriage certificate, your own birth
certificate and birth certificates of your dependents.

b. Check that you have
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the total of months, weeks or days that would have been
paid had the service been continuous.

* Rule 4.18 Reinstatement

d. A former staff member who held a fixed-term or continuing
appointment and who is re-employed under a fixed-term or
a continuing appointment within 12 months of separation
from service may be reinstated if the Secretary-General
considers that such reinstatement would be in the interest of
the Organization.

e. On reinstatement the staff member’s services shall be
considered as having been continuous, and the staff
member shall return any monies he or she received on
account of separation, including termination indemnity
under staff rule 9.8, repatriation grant under staff rule 3. 19
and payment for accrued annual leave under staff rule 9.9.
The interval between separation and reinstatement shall be
charged to the extent possible, to annual leave, with any
further period charged to special leave without pay. The
staff member’s sick leave credit under staff rule 6.2 at the
time of separation shall be reestablished; the staff
member’s participation, if any, in the United Nations Joint
Staff Pension Fund shall be governed by the Regulations or
the Fund.

11. This is not an exhaustive list, and you may contact your Human
Resource Assistant (BRA) for any other concerns or queries
related to separation or other HR issues.

12. For your assistance, please see the Personal Separation Checklists
(separate ones for international and national staff) attached with
this IC.

30. Information Circular No. 61 from ICTR dated 15 December 2015 regarding
“Sale of items to staff members — prices”, stated in relevant part, that:

Purpose

13. The purpose of this information circular is to convey to staff
members prices of selected items assigned to them which they may
purchase if they so wish. This is part of the exercise to dispose
items by accelerating and streamlining the procedures and at the
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same time making sure that the Organization benefits from the sale
of items.

Specific Provisions

14. Many staff members are separating from the ICTR before 31
December 2015 and have expressed interest to purchase some of
the items they have been using in
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Receivability ratione materiae

36.  The Applicant is challenging the following decisions: (a) to withhold his final
payments and the delay in submitting forms for his pension; (b) to deduct his final
leave days; (c) not to provide him with a copy of the report of an investigation
conducted against him; and (d) the failure of the Secretary-General and the OIOS to

intervene in the matter.

37.  The Applicant filed a management evaluation request before the MEU on
26 February 2016 in which he contested the decisions to withhold his final payments
and the delay in submitting forms for his pension which are administrative decisions
subject to a management evaluation request. The Applicant indicated that these
decisions were made on 31 December 2015, therefore the management evaluation
request was filed within 60 days from the date of notification and the application is

receivable ratione materiae regarding these two decisions.

38. Having carefully reviewed the content of the management evaluation request,
the Tribunal notes that the Applicant made no request and/or reference to the
following decisions: (a) to deduct his final leave days; (b) not to provide him with a
copy of the report of an investigation conducted against him; and (c) the failure of the
Secretary-General and the OlOS to intervene in the matter. The Tribunal further notes
that the investigation report was finalized on 16 March 2016, and that the Applicant
requested by email a copy of the investigation report on 2 May 2016. O
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As such, unless you have proof of theft, the missing or lost items are to
be dealt with as stated herein.

This will be the recommendation if after taking your statements we
establish on the facts of the case that the items are missing or lost.

46.  On the same day, at 11:20 a.m., Ms. SK sent an email to Mr. YO, stating that

How would we know if items reported as missing are not stolen
without investigating and analyzing the circumstances that led to the
disappearance of the items. | hope the investigation will not take long
because whatever the outcome | need the report in order to be able to
take the appropriate administrative decision.
47.  As results from the 16 March 2016 investigation report, on 2 February 2016,
the SSU investigator received an email from Mr. YO instructing him to prepare a

report regarding “the alleged missing UNOE” and forwarding
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absence of updated property track records in the ICTR, PCIU made it difficult to
track the movement of the items and their location. Some of these items were last
checked by the PCIU in 2011 and, based on its findings, the investigation did not
establish that any “fraudulent activity, such as theft” of the relevant UNOEs, had
occurred. The investigation concluded that the so-called “UN Property Management
Control Proceedings” were not properly adhered to by the involved parties, namely
the Applicant and the ICTR Property Management Unit. Considering that each of the
missing items’ life expectancy had expired, the unavailability of the PCIU updated
verification inspection records and the fact that all the items were headed for the

ICTR liquidation process, it was recommended that the appropriate written off
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Applicant was paid the cash value of his annual leave balance and he was charged the
amount of USD687. 97 for depreciated value of the lost items assigned to him. On 18
May 2016, the ICTR provided the UNJSPF with instructions for payment of benefits
to the Applicant.

53.  The Tribunal concludes that the Administration unlawfully delayed the
Applicant’s check-out from the end of January 2016 until the middle of May 2016,
including his final payments and the submission of the required forms for his pension,
and the application is to be granted regarding these two receivable claims.

Relief

54.  The Tribunal notes that the Applicant requested damages for the delay in
processing his check-out, including his final payments and the submission of the

required forms for his pension.

55. In Benfield-Laporte 2015-UNAT-505, the Appeals Tribunal held that (see

para. 41, footnote omitted):

... while not every violation of due process rights will necessarily lead
to an award of compensation, damage, in the form of neglect and
emotional stress, is entitled to be compensated. The award of
compensation for non-pecuniary damage does not amount to an award
of punitive or exemplary damages designed to punish the Organization
and deter future wrongdoing.

56.  Taking into consideration all circumstances of the present case, the Tribunal
considers that the present judgment together with USD1,500 in compensation to the
Applicant represents a reasonable and sufficient relief for the three months’

procedural delay identified above
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