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Introduction

1. By application filed on 25 July 2016, the Applicant, a Chief Aviation Safety
Officer with a fixed-term appointment at the P-5 level, step 9, in the United Nations
Organization Stabilization Mission in the Democratic Republic of the Congo
(“MONUSCQ”), contests the decision not to shortlist him for an interview during
the selection process for the post of Chief of the Air Transport Section (“ATS”) at
the D-1 level in the Department for Field Support (“DFS”) in New York (“the Post”).
The Applicant requests the rescission of the selection decision for the Post and that
the whole recruitment exercise be conducted anew in line with established

procedures.

2. The Respondent contends that the application is without merit and should be

dismissed.

Factual and procedural background

3. The Post was advertised as Job Opening 15-LOG-DFS-42096-R-NEW YORK
(*JO”) on the United Nations online jobsite, Inspira, from 20 April 2015 to 18 June
2015. A total of 49 candidates applied for the JO. Nine applicants were internal and
40 were external. The Applicant applied on 18 June 2015.

4. The following outline of facts regarding selection process were presented by
the Respondent in his response to Order No. 246 (NY/2016) and its veracity has not
been contested by the Applicant:

[...] [F]ourteen (14) candidates were shortlisted and invited for
a written assessment. Seven (7) candidates were internal and seven (7)
candidates were external [...]. Two applicants (one internal and one
external), that were invited for the written assessment, did not
participate in the written assessment/test as they did not submit any
test results.

[...] [T]he written assessment was administered through
an online testing platform called Verint/Vovici. It consisted of two

Page 2 of 34



Case No. UNDT/NY/2016/045
Judgment No. UNDT/2017/012

parts: 1. Situational judgements, and 2. constructive response, and it
was taken for 2 hours and 30 minutes without interruption in one
seating, at a time convenient for applicants, in an open online written
assessment window of two days. According to the Recruitment
Strategy for the JO, it was determined that only the candidates that
would pass Part 1, would then be further assessed for Part 2. Part 1:
The results of 25 Situational Judgement Items were assessed against
the predefined key responses, provided to the Examination and Testing
Section/OHRM prior to the administration of the written assessment.
A copy of the 25 SJTs [unknown abbreviation] and the key response
per each is attached [...].

Part 2: Constructive response and the marking guide were also
prepared before the administration of the written assessment.
The scores for Part 1 - STJs for each short-listed candidate that took
the written assessment/test is attached. Applicant JO42096 017
represents the Test Administrator with the pre-defined key response
for each item/question. SJT Items/questions 6, 7, 10, 11 and 20 were
eliminated from overall rating for displaying poor reliability and
validity of psychometric properties [...].

This test resulted in a pass mark for the applicants who had
scored 60 points (60% over 100%) and above by giving positive
responses as per the key response or the next response next to the key.
Six candidates (including one candidate that was considered as
“not-suitable” for not having a pilot licence, and not moved further in
the assessment process) that scored 60% and above passed the Part 1:
(5) external candidates and one (1) internal candidate.

Part 2. The method of granting the grades/marks used by
the Panel Members for the six candidates was based on the attached
marking guide, which was also prepared before the administration of
the written assessment [...].

Part 2 - constructive responses of the six candidates were
graded unanimously by the Panel Members. However, the Panel
decided to expand the pool of candidates to be interviewed and invite
all applicants that passed Part | - the Situational Judgement Items to
the competency based interview. As such, the results of the grading of
the Part 2 of written assessment were not taken into account.

Part 2 - constructive responses of all short listed applicants that
participated in the written assessment are attached [...]. Five (b)
candidates were interviewed: Two (2) candidates (external) were
concluded to meet the competencies, including the competency of
professionalism, and were recommended for the position. Three (3)
candidates (one employee, one candidate from UN Common System,
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and one external) were concluded not to meet the competencies and
therefore, they were not recommended for the position.

In response to paragraph 11(f) of the Order, following
the interviews and the recommendations by the Interview Panel, as per
the DFS departmental procedure, on 20 November 2015 Director LSD
[unknown abbreviation] submitted a recommendation for the selection
for the position of Chief, ATS for the USG/DFS’s approval pending
the review and endorsement of the Central Review Body (CRB) [...].
USG/DFS granted the conditional approval on 30 November 2016
[...]. Subsequently, on 1 December 2015 the case was submitted to
OHRM for review and transmission to the CRB for review and
endorsement [...].

The USG/DFS pre-approved conditional selection decision was
implemented the same day on 27 January 2016. Upon recording
the selection decision in [Inspira], the Inspira system then sent
automated notifications to all the applicants that the recruitment
process for this JO was completed, and the result of their application

[...]
5. On 26 March 2016, the Applicant filed a request for management evaluation

of the contested decision. On 26 April 2016, the Applicant received a response from
the Management Evaluation Unit (“MEU”) which upheld the decision.

6. On 25 July 2016, the Applicant filed the present application before
the Dispute  Tribunal in Nairobi, where it was registered under Case
No. UNDT/2016/053.

7. On 28 August 2016, the Respondent filed his reply.

8. Following the Plenary of Dispute Tribunal’s Judges held in May 2016, and to

balance the Tribunal’s workload, the present case was selected to be transferred to
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10. By Order No. 431 (NBI/2016) of 9 September 2016, the parties were
instructed to express their views, if any, on the transfer of the present case by
16 September 2016.

11. By Order No. 440 (NBI/2016) of 21 September 2016, noting that neither party
objected to the transfer of the case, pursuant to art. 19 of the Dispute Tribunal’s Rules
of Procedure, the Tribunal transferred the case to the Dispute Tribunal in New York,
where it was registered under Case No. UNDT/NY/2016/045.

12.  On 23 September 2016, the case was assigned to the undersigned Judge.

13. By Order No. 246 (NY/2016) of 20 October 2016, the Tribunal provided
the following orders (emphasis omitted):

The Applicant’s request for evidence is granted.
By 5:00 p.m. on Friday, 4 November 2016, the Respondent is
to file:

a. A copy of the comments and accompanying documents
submitted to the Management Evaluation Unit by
the Executive Office of the Department of Peacekeeping
Operations and the Department of Field Support in relation to
the Applicant’s management evaluation request;

b.
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a. Any additional evidence is necessary to be produced in
the present case and, if so, stating its relevance, or if the case
may be decided on the papers;

b. If the parties are amenable for an informal resolution of
the case either through the Office of the Ombudsman or
through inter partes discussions.

In case the parties agree that no further evidence is requested
and the Tribunal can decide the case on the papers before it, the parties
are instructed to file their closing submissions by 5:00 p.m. on Friday,
11 November 2016.

14.  On 4 November 2016, in response to Order No. 246 (NY/2016), the Applicant
filed a submission stating that he did not seek any further evidence in the case and
that he was amenable to informally resolve the case either through the Office of

the Ombudsman or through inter partes discussions.

15. On 4 November 2016, also responding to Order No. 246 (NY/2016),
the Respondent filed the documents requested by the Tribunal and stated that he did
not wish to produce any additional evidence in the case and that he would file and

serve his closing submission on 11 November 2016.

16.  On 8 November 2016, the Applicant filed a submission in which he stated,
inter alia, that, based on the evidence produced by the Respondent on 4 November

2016, many new questions aro
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Applicant’s submissions

19.  The Applicant’s main contentions, in his application, are reproduced below

(emphasis in the original) :

: The Applicant became aware that besides himself, many
qualified, experienced UN Staff at P-5 level had applied for this Job
Opening. The Applicant also learnt that many such internal candidates
had appeared in the written Assessment. However, almost all internal
candidates failed to qualify the written Assessment stage to make it to
the interview stage! This, in itself, is indicative of the fact that
the written Assessment exercise had grave shortcomings.

The first notable shortcoming of the Assessment was that
the candidates shortlisted for the written exercise were not informed
prior to or during the examination that the two parts of the written
Assessment would be evaluated separately and that a minimum of
60 percent pass marks in situational judgement part of the Assessment
exercise was a prerequisite for evaluation of the second part of
the Assessment (Essay Type question). Without this vital information,
Applicants were under the impression that the
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almost all internal P-5 Applicants for this job opening probably failed
to give the “desired” answers to these questions.

The Applicant would also like to know if there is a stated
“behavior and ability to make managerial decisions for a D-| level
position”, mentioned anywhere in any UN document/policy/guideline
about which almost all internal candidates seemed to be ignorant?

Based on the above, it is evident that objective criterion was
not used to evaluate the situational judgement part of the Assessment.
It also appears that irrelevant evaluation criteria was applied when
the candidates were required to answer ‘situational judgement’
questions (which corresponded to the competency of “Judgement and
Decision Making”, which was not one of the competencies required to
be assessed during the evaluation). Use of arbitrarily decided pass
marks for only one part of the Assessment and probably no such pass
marks for the second part of the same Assessment exercise, was
another glaring procedural discrepancy of the selection process.

The Applicant believes that above-mentioned procedural
errors, bias and shortcomings nullified the fairness, lawfulness of
the whole Assessment exercise which adversely and affected his
chance to be selected for the [P]ost.

Respondent’s submissions

20.  The Respondent’s contentions, submitted in his reply, are as follows
(footnotes aside from Judgment Nos. and references to annexes omitted):

Standard of review

The United Nations Charter vests the Secretary-General with
broad discretion in matters of appointment and promotion (Charles
[2013-UNAT-2013]; Frohler  [2011-UNAT-141];  Abassi
[2011-UNAT-110])cor
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the applicant who must be able to show through clear and convincing
evidence that he or she was denied a fair chance of appointment. It is
not the Dispute Tribunal’s function to consider the correctness of
the selection decision made by the Secretary-General amongst
the various job applicants recommended for selection, including
the Applicant (Sanwidi [2010-UNAT-084], Solanki [2010-UNAT-
44)).

The Applicant was given full and fair consideration

The recruitment of staff is governed by ST/AI/2010/3, Staff
selection system (Staff Selection Al). Sections 7 to 9 of the Staff
Selection Al set out the procedures in the selection process, from
evaluation of the minimum requirements to the final selection decision
made by the head of department or office.

Initially, job applicants are pre-screened based on
the information contained in their applications to determine whether
they meet the minimum requirements of the job opening. Following
their release to the hiring manager, he or she evaluates all job
applicants released prepares a shortlist. Thereafter, the shortlisted job
applicants shall be assessed to determine if they meet the technical
requirements and competencies of the job opening.

Based on the Applicant’s academic qualifications, work
experience and language proficiency as presented in his application, he
was considered to meet the minimum qualifications for the position
and his name was released to the hiring manager for further
consideration. The hiring manager shortlisted the Applicant and
the twelve other shortlisted job applicants for further assessment in
the form of the written assessment. The Applican
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also screened out from further assessment. Moreover, ETS/OHRM did
not release the names of the job applicants to the hiring manager until
after they had scored the tests. Therefore, the evidence demonstrO g9un77est g9
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focusing on the head of department/office/mission, the hiring manager,
the staff member/applicant, the central review body members,
the recruiter, namely, the Office of Human Resources Management
(OHRM), the Field Personnel Division of the Department of Field
Support, executive offices and local human resources offices as well
as the occupational group manager and expert panel. Should there be
any inconsistency between the manuals and the text of the present
instruction, the provisions of the instruction shall prevail.

Section 4
Job Openings

45  The job opening shall reflect the functions and the location of
the position and include the qualifications, skills and competencies
required. Job openings, to the greatest extent possible, shall be based
on generic job profiles approved by OHRM, a previously published
job opening or a previously classified individual job description
reflecting the actual functions of the position. The evaluation criteria
of job openings created on the basis of individually classified job
descriptions require approval by a central review body.

4.6  Each job opening shall indicate the date of posting and specify
a deadline date by which all applications must be received. The job
opening, including the evaluation criteria, shall be approved by
OHRM, the local human resources offices or the Department of Field
Support prior to posting.

4.7  Pre-screening questions should be prepared as part of the job
opening to assist in determining an applicant’s suitability for the job
opening to which he/she applied. The pre-screening questions must be
related to the responsibilities of the position and the experience and
professionalism required to undertake the functions, as reflected in
the job opening.

Section 6
Eligibility requirements

6.3  Staff members in the Professional category shall have at least
two prior lateral moves, which may have taken place at any level in
that category, before being eligible to be considered for promotion to
the P-5 level, subject to the following provisions:
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generic job openings) when the central review body finds that
the candidates have been evaluated on the basis of approved
evaluation criteria and the applicable procedures have been followed.

9.3  When recommending the selection of candidates for posts up
to and including at the D-1 level, the hiring manager shall support
such recommendation by a documented record. The head of
department/office shall select the candidate he or she considers to be
best suited for the functions.

Section 13
Final provisions

13.1 The present administrative instruction shall enter into force on
22 April 2010.

13.2  Administrative instructions ST/AI/2006/3/Rev.1, entitled
“Staff selection system”, ST/AI/297 and Add.1, entitled “Technical
cooperation personnel and OPAS officers”, and ST/Al/360/Rev.1 and
Corr.1, entitled “Movement of staff from the Field Service category to
the Professional category”, are hereby abolished.

13.3 The provisions of the present administrative instruction shall
prevail over any inconsistent provisions contained in other
administrative instructions and information circulars currently in force.

30.  The relevant provisions from the Hiring Manager’s Manual, issued in April
2012 (updated in October 2012), and from the Recruiter’s Manual updated on
23 March 2015, which are applicable to the selection process for the JO, are
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31.  As the Tribunal stated in Villamoran UNDT/2011/126, at
the top of the hierarchy of the Organization’s internal legislation is
the Charter of the United Nations, followed by resolutions of
the General Assembly, staff regulations, staff  rules,
Secretary-
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between the manuals and the text of the present instruction,
the provisions of the instruction shall prevail.

38.  ST/AIl/2010/3 establishes the procedures applicable to the staff selection
process (sec. 2.6). The staff selection system manuals for “the Applicant”, “the Hiring
Manager”,
were first issued in March 2011 in accordance with sec. 2.6 of ST/AI/2010/3.
The Tribunal is of the view that the issuance of these manuals was mandatory under

sec. 2.6 of ST/AI/2010/3, which states that “[m]anuals will be issued that provide

LT

the Recruiter”, “the Department Head” and “the Central Review Bodies”

guidance” (emphasis added), and that the steps set out in these manuals are therefore
binding and form part of the procedures applicable from “the beginning to the end” of
the staff selection process. The Tribunal considers that the guidelines provided in
these manuals must be respected during the entire staff selection process, except
where there is an inconsistency between the text of the manuals and the text of
ST/AI1/2010/3. In these circumstances, the text of ST/AI/2010/3 will prevail.

39.  Section 1.1 of the Recruiter’s Manual (23 March 2015 version) and sec. 1.1 of
the Hiring Manager’s Manual (October 2012 version), both applicable in the present
case, state that the manuals serve as “a comprehensive step-by-step guide on the staff
selection process”. A similar provision is included in the manuals for the Department

Head and the Central Review Bodies.

40. In accordance with the above-mentioned provisions, the manuals for
the
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2015-UNAT-496), establish in detail the steps to be followed in the selection process,
and must be respected by the Administration.

41. In Gordon UNDT/2011/172, para. 24 (not appealed), the Tribunal reiterated
that, when the Administration chooses to use a procedure, it is bound to fully comply
with it (see also Mandol UNDT/2011/013, para. 39 (not appealed); Applicant
UNDT/2010/211, para. 28 (not appealed); Eldam UNDT/2010/133, para. 50 (not
appealed)).

42.  Paragraph 1 of sec. 9.2—*"Evaluating Applicants”—of the Hiring Manager’s
Manual states that the standards set out under that section “must be adhered to
organization-wide in order to avoid variance in how evaluations and assessments are

conducted and recorded”.
Preliminary evaluation

43.  The Tribunal notes that it is uncontested that, based on the Applicant’s
academic qualifications, work experience and language proficiency as presented in
his application, the Applicant was considered to meet the minimum qualifications for
the Post. He was shortlisted together with thirteen applicants for further assessment in

the form of the written examination.
Composition of the interview panel and its impact on the assessment exercise

44.  The definition of “assessment panel” in sec. 1(c) of ST/AI/2010/3 (Staff
selection system) states that a panel shall normally be comprised of at least three
members, with two being subject matter experts at the same or higher level of the job
opening. Section 9.3.3 of the Hiring Manager’s Manual states that the Hiring
Manager must ensure that the selected interview panel members fulfil the following

requirements:
a. Professional knowledge and experience:

I Years of professional work and intrinsic knowledge of
the subject area or work in the job family;
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substantive knowledge in line with the requirements of the position and where
an assessment was indicated, the short-listed applicants must successfully pass
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and evaluation of the applicants against these requirements is done based on
the application submitted, including the personal history profile, cover letter

and the answers to questions;

C. The evaluation criteria consist required years of work experience
required field of work and, where applicable, area of specialty; required
education qualifications; required knowledge of languages, assessment

methodology, competencies and screening questions;

d. When creating the job opening, the Hiring Manager also prepares
a knowledge-based test or other qualification exercises which may be essay
questions, technical tests and/or other assessment techniques (such as
competency-based interviews) to assist in the evaluation of the applicants.
Additional tests may be applied primarily for senior positions that involve
managerial positions or for technical functions. The assessment methods
chosen are part of the evaluation criteria. The following elements need to be
taken into consideration by the Hiring Manager when building the framework
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response. On 16 and 17 September 2016, the invitation to participate in the online
written assessment/test provided the time period during which participation was
required, namely between 23 September 2016, 11:00 a.m. and 25 September 2016,
11:00 a.m. The details of the assessment consisting of two parts were sent to
the candidates, but no essential information was included in the message regarding
the eliminatory nature of the first part of the test (Part 1), the scoring/ratings to be
used for each question, and/or the required rate of 60 percent out of 100 percent to
have the second part, essay, evaluated by the assessment panel (Part 2). Furthermore,
the candidates were not clearly informed that only the successful candidates at
the written test were to be invited for an interview, which of the required
competencies included in the JO were to be evaluated in each part of the written test,
and the scoring/ratings to be used for each part of the written test and for
the interview together with samples of the scoring sheets for the written test and
the interview. Therefore, the scoring/rating methods were not established as required
before the posting of the JO on 20 April 2016, but only on 28 September 2016, after

the written test took place.

59.  The first part of the written test (Part 1) consisting in 25 questions was
assessed/evaluated by ETS/OHRM and the Hiring Manager, and not by all
the members of the assessment panel, who are required to assess the entire written
test. The assessment panel only evaluated the essays of the candidates previously

filtered by ETS/OHRM and only by one of the panel members (the Hiring Manager).

60.  The number of eliminating/pre-screening questions included in the written test
in the present case, notably 25 questions, exceeded the maximum of 15 questions
indicated in the Recruiter’s manual and there is no evidence on record that they were
part of the question library after being approved either by OHRM or DFS as part of
the evaluation criteria prior the posting of the JO as required (“shall *) by sec. 4.6 of
ST/AI1/2010/3.
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61.  The scoring/rating method for the first part of the test was not established as
required before the publication of the JO on 20 April 2016, but only on 28 September
2016, after the written test took place.

62.  The content of the 25 situational questions/scenarios, the correct answers,
and/or the score used for each question were not presented by the Respondent as part
of the evidence in order to justify which competencies were assessed on this part of
the written exercise. In the management evaluation response issued on 11 April 2016,
the Administration stated that “the situational judgment questions were intended to
assist managerial decision-making ability and not factual knowledge or experience of
United Nations aviation operations”. As a result, it is clear that these questions were
used to assess the candidates’ suitability for the JO, but it is unclear which
competencies were evaluated in Part 1 of the written assessment and if these
questions were strictly related to the responsibilities of the position and

the experience and professionalism required to undertake the functions reflected in
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(pre-screening) questions and he was not directly evaluated by the assessment panel
as required by section 7.5 of ST/Al/2010/3.

65. Furthermore, the Tribunal notes that the “selection decision” is defined in
sec. 1(x) of ST/AI/2010/3 as follows:

(x) Selection decision: decision by a head of department/office to
select a preferred candidate for a particular position up to and
including the D-1 level from a list of qualified candidates who have
been reviewed by a central review body taking into account
the Organization’s human resources objectives and targets as reflected
in the departmental human resources action plan, especially with
regard to geography and gender ...

It results that only the head of the department must (“will”, “shall”) exercise
the discretion to decide the preferred candidate, who becomes the selected candidate,
from the list of proposed qualified candidates only after the CRB finds that
the evaluated criteria and the applicable procedures have been followed.

66.  According to secs. 1(x) and 9.3 of ST/AI/2010/3, the head of
the department/office must select the candidate he or she considers to be best suited
for the functions taking into account the Organization’s human resources objectives
and targets as reflected in the departmental human resources action plan, especially
with regard to geography and gender. It clearly results that the selection decision
must include all the reasons why a certain recommended candidate was selected and
do not represent a simple act of approval of the preferred candidate indicated by
another person involved in the assessment of the candidates. The hiring manager
and/or the panelists have no competence to decide the preferred candidate(s), but only
to recommend the best candidate(s). Even if the selection decision of the head of
the department coincides with the proposal made by the hiring manager, the head of

the department always has to justify his/her selection decision.

67. The Tribunal also observes that a “conditional” selection decision was
actually made on 28 November 2015 before the CRB’s mandatory review of

the results of the selection process as required in the mandatory provisions entailed in
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