
Page 1 of 29 

 

UNITED NATIONS DISPUTE TRIBUNAL 

Case No.: UNDT/NY/2015/035 

Judgment No.: UNDT/2017/006 

Date: 1 February 2017 

Original: English 

 

Before: Judge Alexander W. Hunter, Jr. 

Registry: New York 

Registrar: Hafida Lahiouel 

 

 AUDA  

 v.  

 
SECRETARY-GENERAL 

OF THE UNITED NATIONS  

   

 JUDGMENT  

 

 

Counsel for Applicant:  

Self-represented 

 

 

Counsel for Respondent:  

Alan Gutman, ALS/OHRM, UN Secretariat 

Pallavi Sekhri, ALS/OHRM, UN Secretariat 

 



  Case No. UNDT/NY/2015/035 

  Judgment No. UNDT/2017/006 

 

Page 2 of 29 

Introduction 

1. The Applicant, a former Principal Officer at the D-1 level in the Department for 

General Assembly and Conference Management (“DGACM”), filed two applications 

relating to a complaint he submitted on 19 April 2012 to Mr. S
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a. In a meeting held on 29 September 2011, Mr. Baumann stated that 

a comment made by the Applicant was “ridiculous”; 

b. In an email dated 22 November 2011, Mr. Baumann referred to 

the Applicant as “difficult”; 

c. Mr. Baumann sent an email to the Applicant on 15 April 2012, copying 

Mr. Shaaban and other staff members, referring to the Applicant’s alleged 

“contrariness,” “divisiveness” and “deceptiveness”; 

d. Mr. Baumann acted in bad faith and with the intent to obscure the status 

and official functions of the Applicant by instructing or directing that his name 

and title be omitted from a DGACM organizational chart; and 

e. Mr. Baumann referred to other staff members as being involved in 

a “racket” in relation to alleged misuse of overtime procedures. 

Appointment of the first FFP in 2012 

6. On 27 April 2012, Mr. Shaaban, as the then USG/DGACM and responsible 

officer receiving the complaint, appointed the first FFP to investigate the allegations, 

which was comprised of two investigators, Ms. MN and Mr. GK, and a note taker.  

7. On 13 July 2012, Mr. Shaaban departed DGACM and two weeks later, 

the Secretary-General appointed Mr. Jean-Jacques Graisse as Acting Head of DGACM. 

8. On 20 July 2012, the first FFP interviewed the Applicant after other witnesses 

had been interviewed. Having not heard back from the first FFP since his interview, 

the Applicant sent Ms. MN and Mr. GK at least three unanswered requests for 

an update—on 17 December 2012, 31 January 2013 and 20 March 2013. 
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Appointment of the second FFP in 2015  

21. On 13 March 2015, Ms. AL, Special Assistant to the USG/DGACM, emailed 

the Applicant informing him that, because the previously appointed investigators were 

“unable to conclude the investigation for reasons unrelated to the case,” 

the USG/DGACM had appointed Ms. MS and Mr. EC to a second FFP to continue 

the investigation. 

22. On 16 March 2015, Ms. AL emailed the Applicant informing him that Mr. EC 

had recused himself in view of a conflict of interest and that an alternate investigator 

was being sought. On 27 March 2015, the Applicant was informed that Mr. FS was 

appointed as investigator.  

23. On 16 April 2015, Ms. MS and Mr. FS emailed the Applicant a memorandum 

informing him of their appointment taking over the investigation and inviting him to 

an interview. The next day, the Applicant responded to the email requesting the terms of 

reference of the second FFP as signed by the Head of the Department. 

24. On 28 April 2015, the Management Evaluation Unit (“MEU”) informed 

the Applicant that his request was “moot and/or not receivable” because the second FFP 

had been established and was yet to conclude its investigation.  

Outcome of the second FFP investigation 

25. On 26 June 2015, the second FFP submitted their investigation report to 

Mr. Gettu. 

26. In accordance with sec. 5.18 of ST/SGB/2008/5, by letter dated 8 September 

2015, Mr. Gettu informed the Applicant that he had reviewed the second FFP’s report, 

and provided the Applicant with a summary of the findings and conclusions set forth in 

this report. Mr. Gettu’s letter concluded as follows: 
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Conclusion 

The second panel concluded, after reviewing all the evidence, that 

the working relationship between yourself and Mr. Baumann was 

especially difficult following your elevation to the post of Chief, [Office 

of the USG and ASG], with a different reporting line to 

the USG/[DGACM]. 

On your specific complaint, the Panel observed that your 

complaint cannot be viewed in isolation. Mr. Baumann produced 

evidence of his own complaints to the USG against your own conduct. 

The second panel concluded that none of the incidents cited by 

themselves can be viewed as abusive and/or offensive and, viewed as 

a whole they still fall short of amounting to harassment. Thus there was 

no prohibited conduct under ST/SGB/2008/5. 

Following a review of the investigation report and supporting 

documentation, I have concluded that the record indicated that 

Mr. Baumann’s conduct in the context of your complaints does not 

violate the provisions of ST/SGB/2008/5, and as this falls under section 

5.18(a) of ST/SGB/2008/5, I therefore consider the case closed. 

Procedural history 

27. On 8 June 2015, the Applicant filed an application before the Tribunal and 

the Respondent filed his reply on 8 July 2015. 

28. On 14 July 2015, by Order No. 141 (NY/2015), the Applicant was ordered to file 

comments to the Respondent’s submissions regarding the receivability of 

the application, which he did on 21 August 2015. 

Consolidation of proceedings and joint statements 

29. On 12 July 2016, the Tribunal issued identical orders, Orders No. 168 (NY/2016) 

and 169 (NY/2016), in the Applicant’s two cases before the Tribunal regarding his 

complaint against Mr. Baumann (the present case and Case No. UNDT/NY/2015/062), 

directing the parties to respond, inter alia, to whether they agree to attempt informal 

resolution and whether the two cases should be consolidated through an order for 

combined proceedings. The Tribunal also requested the Respondent to provide 

the Tribunal a copy of the report of the second fact-finding panel submitted on 26 June 
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2015 and provide a full explanation, including all relevant particulars, as to why it took 

more than three years from the date of the 
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34. The Respondent proposed three witnesses, namely Ms. MN, the lead investigator 

of the first FFP; Mr. FS, the lead member of the second FFP; and Ms. AL, the Special 

Assistant to Mr. Baumann and Mr. Gettu. In addition to the three witnesses proposed by 

the Respondent, the Applicant listed Mr. GK, investigator of the first FFP, and Ms. MS, 

investigator of the second FFP, explaining that, if one member of a panel were to be 

called, then so should be the other panel member. He also listed Mr. Gettu and Mr. DK
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irregularities and their investigation was conducted in a manner that violated explicit 

provisions of ST/SGB/2008/5.  

40. On 28 September 2016, the Respondent replied arguing that the Applicant was 

informed of the composition of the second FFP on 27 March 2015 and did not contest it 

at that time, nor before the MEU, and that the claim is meritless, as ST/SGB/2008/5 

provides that panel members may include individuals from the OHRM roster. 

Scheduling of hearing on 6 October 2016 and Applicant’s request for postponement  

41. By Order No. 225 (NY/2016) dated 28 September 2016, the Tribunal scheduled 

a one-day hearing on the merits for 6 October 2016 and directed the parties to file 

further submissions in preparation for the hearing, including a joint list of agreed-upon 

witnesses. 

42. By Order No. 226 (NY/2016) dated 28 September 2016, the Tribunal, inter alia, 

directed the parties that no further motions shall be filed without its leave and denied 

the Applicant’s motion of 27 September 2016 stating that “a reasoned decision would be 

issued in due course.” The Tribunal notes that the Applicant, in his motion of 

27 September 2016, reiterated his grounds of appeal listed in his applications before 

the Tribunal which are the subject of this judgment and that of Auda UNDT/2017/007. If 

it had granted the motion, the Tribunal would have de facto granted the applications in 

both cases.  

43. On 5 October 2016, the Applicant filed a motion stating that his “motion to 

the Dispute Tribunal [of 14 September 2016] to call the two other members of 

the fact-finding panels and the responsible official as witnesses during the hearing is still 

pending with the Tribunal.
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Monday, 9 January 2017. To date, there is, therefore, no apparent conflict 
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(a) To appeal an administrative decision that is alleged to be 

in non-compliance with the terms of appointment or the contract of 

employment. The terms “contract” and “terms of appointment” include 

all pertinent regulations and rules and all relevant administrative 

issuances in force at the time of alleged noncompliance; 

58. ST/SGB/2008/5 (Prohibition of discrimination, harassment, including sexual 

harassment, and abuse of authority) provides in relevant parts (emphasis added): 

Section 1 

Definitions 

… 

1.2 Harassment is any improper and unwelcome conduct that might 

reasonably be expected or be perceived to cause offence or humiliation to 

Definitionl(s)] TJ
ET
BT
1 0 0 1 182.06 540.34 Tm
[( )] TJ
ET31n4(o)-9(rdr6bv Tmt6n)-5(ition)-(l)-9(lati)8(lo)-9()4(rs)123-3(i)8(n)<9r 

1.2 
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5.18 On the basis of the report, the responsible official shall take one 

of the following courses of action: 

(a) If the report indicates that no prohibited conduct took 

place, the responsible official will close the case and so inform 

the alleged offender and the aggrieved individual, giving a summary of 

the findings and conclusions of the investigation; 

(b) If the report indicates that there was a factual basis for 

the allegations but that, while not sufficient to justify the institution of 

disciplinary proceedings, the facts would warrant managerial action, 

the responsible official shall decide on the type of managerial action to be 

taken, inform the staff member concerned, and make arrangements for 

the implementation of any follow-up measures that may be necessary. 

Managerial action may include mandatory training, reprimand, a change 

of functions or responsibilities, counselling or other appropriate 

corrective measures. The responsible official shall inform the aggrieved 

individual of the outcome of the investigation and of the action taken; 

(c) If the report indicates that the allegations were 

well-founded and that the conduct in question amounts to possible 

misconduct, the responsible official shall refer the matter to the Assistant 

Secretary-General for Human Resources Management for disciplinary 

action and may recommend suspension during disciplinary proceedings, 

depending on the nature and gravity of the conduct in question. 

The Assistant Secretary-
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The Applicant’s second application contesting the decision to close his complaint 

without taking further action is addressed in Auda UNDT/2017/007. 

Receivability 

60. The Respondent argues that the application is not receivable as the formal 

procedures under ST/SGB/2008/5 were ongoing at the time of the application and a final 

decision had not been taken. The Respondent submits that the application is moot 

because the Applicant’s complaint about the lack of progress by the first FFP was 

addressed by the establishment of the second FFP. The Applicant contends that 

the Tribunal has jurisdiction to review an act or omission which modifies the rights of 

a staff member as recalled in Gehr UNDT/2012/095 and that the omission of 

the Administration to act promptly on a complaint, as required by ST/SGB/2008/5, is 

an administrative decision which may be reviewed. The Applicant relies on the Dispute 

Tribunal’s judgment in Birya UNDT/2014/113, in which it held that: 

The omission of the Administration to act promptly on a complaint as 

required by ST/SGB/2008/5 is an administrative decision which may be 

reviewed by the Tribunal before the outcome of the process has been 

determined by the administration. 

61. The Tribunal notes that the jurisprudence of the Dispute and Appeals Tribunals 

has established that administrative decisions subject to review by the Tribunals are not 

always presented as affirmative, articulated or written decisions. They may occur in 

the form of a failure to act, which may be characterized as an implied administrative 

decision (see, for instance, Tabari 2010-UNAT-030, Nwuke 2010-UNAT-099, Zeid 

UNDT/2010/022, Rahimi UNDT/2011/089, Applicant UNDT/2010/148, Abubakr 

UNDT/2011/219). In Gehr, in reliance on Nwuke, the Dispute Tribunal held that it has 

jurisdiction to examine the Administration’s actions and omissions following a request 

for investigation submitted pursuant to ST/SGB/2008/5. Similarly, the Dispute Tribunal 

found in Abubakr that the Administration’s failure to properly and timeously address 

an applicant’s complaint of 
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62. Section 5.17 of ST/SGB/2008/5 requires the report of a fact-finding panel to be 

submitted to the responsible official normally no later than three months from the date of 

the submission of the complaint. The Applicant has a contractual right to have his 

complaint addressed timeously and properly. If the Tribunal were to accept 

the proposition that a staff member is unable to challenge the delay in resolving claims 

under ST/SGB/2008/5 until an outcome of the complaint is finalized, this could result in 
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66. At the hearing, Ms. MN testified and confirmed her written statement, which 

provides as follows: 

….  In December 2012, Mr. [GK] and myself were in a position to 

commence writing the investigation report … however, a series of 

unforeseen personal circumstances arose.  

… In the circumstance, my ability to complete my professional 
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the shoulders of one of the panel members of the first FFP—does not account for 

the entire three-year delay nor obviates the duty of the Administration to comply with 

the policy. Inordinate and/or excessive delay in investigating allegations of misconduct 

fails to safeguard against the possible continued victimizing of a complainant and tends 

to foster impunity. In the present case, the delay is so extraordinarily excessive that both 

the subject of the complaint, the then ASG/DGACM, and the Applicant are no longer 

staff members of the Organization. In the instant matter, the Tribunal also views 

the Applicant’s repeated queries for status as reasonable and the Administration’s 

collective failure to respond both constitute fundamental breaches of fairness and due 

process that are owed the Applicant.  

71. Noting that the Respondent conceded to its delay in the handling of 

the Applicant’s complaint, the Tribunal concludes that the requirement under 

ST/SGB/2008/5 for the 
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the case previously. Being castaway, regardless of my qualifications, has 

undermined my chances to hold similar or higher senior positions. 

73. The Respondent argues that the Applicant has suffered no harm as a result of 

the delay in the determination of his complaint.  

74. In Antaki 2010-UNAT-095, the Appeals Tribunal stated that “compensation may 
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the quantum of damages. This will necessarily depend on the magnitude 
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82. At the hearing, the Tribunal asked questions of the Applicant as to the harm he 
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Orders 

87. In view of the foregoing, the TRIBUNAL DECIDES: 

a. The application succeeds; 

b. The Applicant is awarded the sum of USD15,000 for non-pecuniary 

damages; 

c. The sums above shall bear interest at the U.S. Prime Rate effective from 

the date this Judgment becomes executable until payment of said award. 

An additional five per cent shall be applied to the U.S. Prime Rate 60 days from 

the date this Judgment becomes executable.  

 

 

 

(Signed) 

 

Judge Alexander W. Hunter, Jr. 

 

Dated this 1
st
 day of February 2017

)


