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15. A case management discussion was held on 16 December 2015, where the 

Tribunal heard the parties’ views, inter alia, on the possible application of 

article 20 of the Tribunal’s Rules of Procedure. Following this discussion, by 
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processes”; this passage supports that the Tribunals have jurisdiction to 

intervene when the Administration does not adhere to its internal processes; 

d. Powell 2012-UNAT-295 ruled that only limited due process rights 

apply during the preliminary investigation. The right to a “duly authorized, 

impartial and independent investigation and decision-maker” is part of these 

limited due process rights; 

e. The ED/OAJ lacks authority to appoint a fact-finding panel because 

the Applicant no longer serves in the Secretariat. He returned to UNHCR—

from where he had been seconded—after the UNAT Judgment was issued 

but before the new fact-finding panel was appointed. This fact stripped the 

ED/OAJ of her jurisdiction in relation to the Applicant. Hence, at the time 

of the contested decision, the ED/OAJ had no authority to appoint the 

fact-finding panel, and OHRM would have no authority to take any further 

action following the panel’s investigation, particularly of a disciplinary 

nature; 

f. Under article 11 of the Appeals Tribunal’s Statute, the Organization 

could, and should, have sought revision of the judgment on the grounds of 

the discovery of a decisive fact unknown at the time of the judgment 

namely, in this case, the Applicant’s separation, or else its revision, as a 

means of clarification; 

g. If the investigation is not carried out in accordance with 

ST/SGB/2008/5, its outcome and validity may be challenged, in which case 

the Applicant will have to undergo the same process for a third time; 

h. The fact-finding panel’s composition is improper. It is composed of 

two individuals who are on the roster of OHRM but who are no longer UN 

staff members, as they retired, and are reportedly holding a consultancy or 

“when actually employed” contract; 

i. 
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30. Even if the Tribunal, using its “inherent power to individualize and define 

the administrative decision impugned … and identify what is in fact being 

contested” (Massabni 2012-UNAT-238), was to interpret the contested decision in 

a larger manner and understand that the Applicant rather meant to take issue with 

the fact of launching a new investigation on the allegations against him, the latter 

would still be simply a preparatory step. Indeed, in Nguyen-Kropp & Postica 

2015-UNAT-509 (para. 31), the Appeals Tribunal found that authorising or 

launching an investigation was a preparatory act, as follows: 

Generally speaking, appeals against a decision to initiate an 

investigation are not receivable as such a decision is preliminary in 

nature and does not, at that stage, affect the legal rights of a staff 

member as required of an administrative decision capable of being 

appealed before the Dispute Tribunal. 

31. Notwithstanding this quite clear formulation of the principle, the Applicant 

contends that the use of the expression “generally speaking” suggests the 

existence of exceptions to it. He further notes that Nguyen-Kropp & Postica 

pursues stating (para. 32): 

This accords with another general principle that tribunals should 

not interfere with the matters that fall within the Administration’s 
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34. The Tribunal notes that it is expected to “recogniz


