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Introduction 

1. On 16 July 2015, the Applicant, who worked for the United Nations Office 

for Project Services (“UNOPS”), filed an application contesting the termination of 

his employment with one month’s compensation in lieu of notice. 

2. The Respondent filed his reply on 21 August 2015. 

Facts 

3. The Applicant is a former Information and Communications Technology 

Security Officer (P-3) of UNOPS in Valencia, Spain, who, although employed 

under a UNOPS contract, operationally worked for the United Nations 

Department for Field Services. 

4. In early May 2012, the Applicant’s wife, Ms. P., contacted Ma chirurgie, a 

Clinic in Tunis, specialising in plastic surgery, indicating that she was seeking 

liposuction, botox to her face and corrective abdominal plastic surgery. She also 

requested help regarding her navel, which was still seeping due to a previous 

abdominoplasty. After some exchanges with the Director of Ma chirurgie, on 

14 May 2012 the Applicant’s wife inquired by email about the feasibility of 

conducting liposuction on several parts of her body, stating that she wanted 

treatment to her arms, back, hips, stomach and thighs, as well as teeth whitening 

and botox injections to her face. In her email, she also mentioned that she had 

tried to get the report of the surgery performed earlier by another Clinic called 

Esthetika, but that this had been unsuccessful. Following further exchanges the 

Applicant’s wife went to Tunis on 21 May 2012, and underwent surgery on that 

date. The procedures she underwent included treatment contracted via Ma 

chirurgie and an umbilicoplasty by a Medical Doctor from another Clinic, El 

Amen la Marsa. 

5. After surgery, the Applicant’s wife stayed for two nights at Clinic El Amen, 

in a single room, and four nights at the five star Carthage Thalasso Resort. 
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6.
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The witnesses were not asked to give sworn testimony nor were they asked to sign 

any written report of their testimony. Such a shortcoming in the investigative 

process may well, in other circumstances, give rise to questions being raised about 

the integrity of the investigation, particularly given the potentially serious 

consequences for the staff member. However, the interviews were recorded and 

there was a significant degree of consistency and corroboration in the accounts 

given by the witnesses and the documents produced in the course of the 

investigation. 

11. By letter dated 14 March 2014 , the Applicant was informed by the Director, 

IAIG, that he was considered the subject of an investigation into allegations of 

medical fraud. IAIG attached a copy of Vanbreda’s report, along with the 
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and related procedure. Further, the Carthage Thalasso Resort confirmed to the 
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17. By email dated 17 March 2015 from the Legal Specialist, UNOPS, the 

Applicant was requested to provide his comments on the IAIG report within ten 

working days. On 24 March 2015, the Applicant sent his comments. 

18. By email of 16 April 2015, the Applicant received a charge letter dated 

15 April 2015, signed on behalf of the Deputy Executive Director, UNOPS, 

requesting the Applicant to submit comments. The letter also noted that pursuant 

to para. 96 of Organizational Directive (“OD”) No. 36, the Applicant had a right 

to counsel to assist him, and stated that any such counsel would be at the 

Applicant’s own expense. 

19. By email dated 30 April 2015 in response to the charge letter, the Applicant 

stated: 

Although I was not able to provide much evidence to support our 

testimonies, in the end I have submitted the claim and the 

supporting documentation that are not representative of the 

services my wife received. And the fact that I have not been 

diligent enough to carefully prepare the claim and review the 

supporting documentation is not an excuse. Therefore, the charges 

I am facing are understandable and fair. I am truly sorry if my 

actions have caused any reputational damages to UNOPS. 

20. By letter dated 5 June 2015, signed by the Legal Specialist, UNOPS, on 

behalf of the Deputy Executive Director, and delivered to the Applicant on 

8 June 2015, the Applicant was informed that his ap
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b. Since he was not sure that lipofilling would be covered and in 

accordance with page 17 of the Medical, Hospital and Dental Plan, he did 
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f. The Director of Ma chirurgie also confirmed that the invoice 

submitted by the Applicant concerning treatment at Clinic El Amen did not 
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Applicant’s request for disclosure of documents was granted, and he was given 

the opportunity to file comments on the additional documents filed by the 

Respondent. Both parties were also given the opportunity to file closing 

submissions. 

31. Having reviewed the whole case file, the Tribunal is satisfied that on the 

basis of the written submissions and the ample documentary evidence on file, 

there is no need for a hearing.  

Receivability 

32. It is part of the Applicant’s claim that the denial of medical and dental 

insurance coverage during the thirty days of compensation in lieu of notice was 

unlawful. Since the Applicant failed to seek management evaluation of that 

decision, it is not receivable, ratione materiae (Egglesfield 2014-UNAT-402). 

Relevant law and jurisprudence 

33. Article X of the United Nations Staff Regulations provides in regulation 

10.1(a) that “the Secretary-General may impose disciplinary measures on staff 

members who engage in misconduct”. 

34. 
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find the impugned administrative decision to be unreasonable, 

unfair, illegal, irrational, procedurally incorrect, or 

disproportionate. During this process the Dispute Tribunal is not 

conducting a merit-based review, but a judicial review. Judicial 

review is more concerned with examining how the decision-maker 

reached the impugned decision and not the merits of the 

decision-maker’s decision. This process may give an impression to 

a lay person that the Tribunal has acted as an appellate authority 

over the decision-maker’s administrative decision. This is a 

misunderstanding of the delicate task of conducting a judicial 

review because due deference is always shown to the 

decision-maker, who in this case is the Secretary-General. 

41. In Hallal 2012-UNAT-207 (para. 28) the Appeals Tribunal held that in a 

system of administration of justice governed by law, the presumption of 

innocence has to be respected, and that “[c]onsequently, the Administration bears 

the burden of establishing that the alleged misconduct for which a disciplinary 

measure has been taken against a staff member occurred”. 

42. With respect to the standard of proof applying in disciplinary cases, the 

Appeals Tribunal held in its Judgment Molari 2011-UNAT-164 that: 

30. Disciplinary cases are not criminal. Liberty is not at stake. 

But when termination might be the result, we should require 

sufficient proof. We hold that, when termination is a possible 

outcome, misconduct must be established by clear and convincing 

evidence. Clear and convincing proof requires more than a 

preponderance of the evidence but less than proof beyond a 

reasonable doubt – it means that the truth of the facts asserted is 

highly probable. 

Were the Applicant’s due process rights respected? 

43. In applying the test set out in Sanwidi, the Tribunal will first examine 

whether the procedural requirements of OD No. 36 (UNOPS Legal Framework 

for addressing non-compliance with UN standards of conduct) were followed. 

44. The investigation was initiated on the basis of concerns regarding the claim 

filed by the Applicant on 25 July 2012, and after Vanbreda had contacted Clinic 

El Amen obtaining confirmation that the clinic could not authenticate the invoice 

submitted by the Applicant (invoice No. 1200886), and that, in their view, it was a 

fake document. Further, Dr. D., the surgeon concerned, stated by email of 
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57. Even if one were to believe that it was only upon receipt of the charge letter 

that the Applicant realized that a substantial portion of his claim was Ma 

chirurgie’s commission rather than medical fees for his wife’s operation, the fact 

of the matter is that in his claim to Vanbreda he did not make any reference to the 

treatment that 
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disciplinary measure imposed on a staff member be proportionate to the gravity of 

his or her misconduct. 

68. The recent practice of the Secretary-General indicates that separation from 

service, with compensation in lieu of notice and without termination indemnity, is 

considered a proportionate sanction in cases of submission of insurance claims 

that contained false information (ST/IC/2016/26). 

69. 


