


  Case No. UNDT/NY/2012/037 

  Judg men t No. UNDT/2012/077 

 

Introductio n 

1. O n 17 May 2012, the Applica n t s, a group of 25 Securit y Office r s servin g at 

the S-1 and S-2 level in the Security an d Safety Service (“SSS” ), Departme n t of 

Safe ty and Securi t y (“DSS”), United Nation s Secretar i a t, filed an applicat i o n on the 

merit s under art. 2.1 of the Dispu t e Tribu n a l’s Statute, contes ting the decision “to 

reduce the nu mber of staff within SSS by s ubjec t i n g all securi t y  officers recruited 

since Novemb e r 2008 to an id entical elimination process regard l e s s of a securi t y 

office r ’ s appoin t me n t status or conditi o n s of employme n t ”. The Applica n t s submit 

that the first step in the “elimi n a t i o n pr ocess” will take place on 2 June 2012, and the 

proces s is expect e d to be  complete d by mid-July 2012. 

2. O n 21 May 2012, the Applican t s also fi led a motion for interim measures 

under art. 10.2 of the Tribun a l ’ s Statut e, s eekin g suspen s i o n of the impleme n t a t i o n of 

the contes t e d decisi o n mentio n e d above. This applicat i o n is consider e d in the present 

Judgme n t. 

3. O n 22 May 2012, the Regist r y trans mi t t e d the motion to the Respon d e n t. 

The Respond e n t was informe d that his repl y to the motion for interim measures was 

due by 5 p.m., Friday, 25 May 2012. The Resp ond e n t ’ s reply to the mo tion was duly 

filed. 

4. H a v i n g review e d the partie s ’ submi s s i o n s, and given the time limit a t i o n s 

impose d by art. 14.3 of the Rules of Proce du r e, the Tribuna l has determi n e d that it 

has suffi c i e n t infor ma t i o n befor e it to deci de the present motion on the papers before 

it witho u t a heari n g. 

5. It should be highlighted that the appli c at i o n filed by the Appli c a nt s is not a 

class action, which are not covered by th e Tribuna l ’ s Statut e. Each of the 25 

Applica n t s reques t e d manage me n t evalua tion and filed a joint application on the 

merits with the Tribun a l. E ach Applic a n t also provid e d th e Tribunal with copies of 

legal autho r i z a t i o n for their Couns e l. The Tribu n a l accept s that the Appli c a n t s make 
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identic a l claim s and share common issu es of law and fact. The Respondent not 

makin g any objec t i o n s to the filing of a joint applicatio n, the Tribunal found it 

appropriate to dispose of the applicatio n for suspension of action in a single 

judgme n t. 

Background 

6. 
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decision. T his petition was subsequently provided to, inter alia, the Secretary-

Genera l and senior me mbe r s of the Admi ni s t r a t i o n. 

15. On 10 April 2012, one of the Staff Re presenta t i v e s sent a letter to the Chief of 

SSS express i n g her disappo i n t me n t that staff had not been cons ulted regarding the 

decisi o n to post the vacanc y announ c e me n t a nd highlighting the deficiencies in staff 

consult a t i o n s that had occurre d in March 2012. 

16. A series of meetin g s took place in April and May 2012 between the staff 

represe n t a t i v e s, the Chief of SSS, the Office of the Ombuds ma n, and OHRM. 

However, the Applica n t s submit that these meetin g s did not amount to an effecti v e 

consul t a t i o n proces s that should have taken place. 

17. O n 23 April 2012, the Applic a n t s filed a reques t for Manage me n t Evalua t i o n 

to contes t the Chief’ s decisi o n. 

18. The Applicants submit that, on 2 Ma y 2012, they were infor med that the 

writte n examin a t i o n to fill vacanc i e s would be held on 2 June 2012 (which is a 

Saturd a y). 

19. According to the Applicants, on 8 and 10 May 2012, the Chief of SSS met 

with several Security Officers. The Chief of SSS allegedl y stated w i t h  Td4, 24nd 1whoy 20Tw  SSS alleg wouTc 01Chi e f 
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c.  P u r s u a n t to art. 10.2 of the Tribun a l ’ s Statute, the Tribuna l does not 

have jurisdiction to suspend decisions concerni n g appointm e n t or non-renewal 

of staff me mbe r s. In so far as the orde r the Applic a nt s seek impact s on future 

appoin t me n t or renewa l decisi o n s, the relief sought cannot be granted; 

Prima facie  unlawfulness 

d. T h e decis i on is not prima facie unlawful. The Applicants, in effect, 

seek suspen s i o n of the impleme n t a t i o n of SSS’s post-CMP staff restructuring 

plan. The Applica n t s ’ appoint me n t s will not  be terminated, they will run their 

full term. Appro a c h i n g the expir y of their appoi n t me n t, the Admi n i s t r at i o n 

must make a decisi o n on whethe r thei r appoi ntme n t s will be renewe d, and if 

so, for what period. This decision not only concerns each individ u a l 

Applicant, but also concerns the ot her 60 Security Officers hired in 

connect i o n with CMP who also will be comp e t i n g for the vacan t posts. In 

light of the cutbacks, all 85 affected S ecuri t y Office r s must be given an equal 

oppor t u n i t y to demon s t r a t e their relat i v e suitability for renewal against the 

availab l e posts. It is for this reason that it is essen t i a l that the compa r a t i ve 

select i o n exerci s e procee d. If it does not proceed, the Admi nis t r a t i o n will 
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g. I n anticip a t i o n of the funding cu tbacks, the Adm i nist r a t i o n has 

engaged in consult a t i o n s with staff repr ese n t a t i v e s and the affecte d Securit y 

Officers. The Chief of SSS has met 58 of
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not be frivo l o u s or an abuse of proce s s, or else the reque s t i n g party m ay well be 

mulct e d in costs. 

25. D u e to the nature of urgent reques t s,  both partie s and the Tribun a l are under 

pressure of time in such situatio n s. Curre ntly, with only one J udge in the New York 

duty statio n, the Tribun a l is seized of th ree suspen s i o n of action cases. The Tribun a l 

has to deal with these matt e r s as best as  it can on a case-by- case basis, depending on 

the partic ul a r circums t a n c e s and facts of each case, within five workin g days. 

26. S i n c e the Appli c a n t s filed their moti on for interim measur e s shortl y after 

filin g their appli c a t i o n on the merit s, the suspen si o n procee di n g s must be consid e r e d 

under art. 10.2 of the Tribunal’s Statute and ar t. 14 of the Rules of Procedure. Article 

10.2 of the Tribunal ’ s Statute states: 

At any time durin g the proce e di n g s, the Dispu t e Tribu n a l may order an 
inter i m measu r e, which is witho ut a ppeal, to provid e tempor a r y relief 
to either party, where the contested admi nistrative decision appears 
prima facie to be unlawfu l, in cases  of particu l a r urgency, and where 
its impleme nt a t i o n would cause irre pa r a b l e dama ge. This tempor a r y 
relie f may inclu d e an order to suspend the impleme n t a t i o n of the 
contest e d admi nis t r a t i v e decisio n, except in cases of appoin t me n t, 
promot i o n or termi n a t i o n. 

27. P u r s u a n t to art. 10.2 of its Statut e, the Tribun a l may order interi m relief only 

if it is satis fie d that all three requi r e m e n t s of  that artic l e have been met—i.e., that the 

case is of partic u l a r urgenc y, that the im ple me n t a t i o n of the contest e d decisio n would 

cause irrepa r a b l e dama ge, and that the decisi o n appear s prima facie to be unlawful. 

Receivability 

N a t u r e of conteste d decision and receivability of the application  

28. Having carefully considered  the parties ’ submis s i o n s, the Tribuna l finds that 

the admi ni s t r a t i v e decisi o n contes t e d in this case is the decisi o n requir i n g the 

Applicants, as a condition of fu ture employ me n t, to underg o an ad hoc compe t i t i v e 

proces s regard l e s s of their contra c t u a l status. 
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29. Although staff m e mbers do not have an auto ma t i c right to renewal, they have 

a right to a fair conside r a t i o n for renewa l and for a decisi o n based on proper reason s 

(Obdeijn UNDT/2011/032, Obdeijn  2012-UNAT-201). For instance, a decision not to 

renew may be based on docume n t e d poor perfo r ma n c e or genui n e lack of fundi n g. As 

explai n e d below, there are strong indica t i o n s that some of the Applica n t s are on 

regular budget posts not funded through CMP-associat e d funds. By being require d to 

parti c i p at e in this compe t i t i v e exer c i s e, th ey are depr iv e d of the right to a fair 

conside r a t i o n for renewa l and for a deci sion based on proper reasons. The moment 

the compe t i t i v e proce s s is put in motio n, the rights of these staff me mbers are 

affecte d by that decisio n. Thus, to charac
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vacant. It is  an impor t a n t quest i o n as it arguabl y concer n s some of the Applic a n t s ’ 

posts (whether or not they are, in fact, encumb e r i n g those regul a r budget posts is yet 

to be determi n e d — a t this stage, it can only be  said that it is lik ely that they are and 
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Order 

57.


