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Introduction

1. The Applicant, a former staff member of the World Food Programme
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were engaged in other duties, SM and GS decided that the re-stacking and re-
counting of the cartons should be done the following morning. SM then drove the
Applicant and another WFP staff member to their homes sometime between 17:30
and 18:00 hours. After dropping off the other staff member, the Applicant and SM

went to her house where they stayed and had tea.

5. At approximately 20:00 hours, a former WFP casual cleaner visited the
Applicant’s house and informed the Applicant and SM that he had seen WFP
vegetable oil being offloaded at a shop in the Makole area of Dodoma. SM called GS
and reported the matter to him and they agreed to meet at the police station. On the
way to the police station, they met a police patrol and the police proceeded with them
to the shop instead. SM called GS and told him to meet him and the Applicant at the
shop. The police, the Applicant, SM and GS subsequently went to the store, where
they found vegetable oil in WFP jerry cans. The Applicant, SM and GS then went to
the police station where SM and GS provided the police with formal statements. The
Applicant did not make a statement. GS reported the matter to Ms. Neema Sitta, the
Head of the Sub-Office (*HOSQO”) at approximately 1:00 am on 19 September 2007.

6. Some time between 8:00 and 9:00 am on 19 September 2007, the HOSO
visited the SGR warehouse and was shown the anomaly in the stack. A re-stacking
exercise, which was conducted for approximately one week, revealed that 396 cartons

of vegetable oil were missing.

7. A preliminary investigation carried out by a WFP Field Security Assistant
revealed that 704 cartons (equivalent to 13.033 metric tons of oil, valued at
approximately (USD15, 000) were missing. The investigation also revealed that the
loss was not from a single stack but from a cross section of stacks in the warehouse
with the outer rolls and top layers of the stacks being undisturbed. The Field Security
Assistant concluded that the Applicant, SM, CM and GS were fully aware of the
losses but chose to conceal it.
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immediate action to ascertain the loss once suspected. The Disciplinary Committee
ultimately concluded that there was gross negligence in the Applicant’s performance
of her duties and responsibilities and as a result, recommended that she be separated

from service.

13. By a memorandum dated 25 August 2008, the Director, OMH, informed the
Applicant that as a result of the findings, conclusions and recommendation of the
Disciplinary Committee, the disciplinary measure of “separation from service” for

reasons of misconduct, pursuant to staff rule 110.3(vii) was being imposed on her.

14. By memorandum dated 27 August 2008, the Country Director informed the
Applicant that her fixed-term appointment with WFP would be terminated effective 1
October 2008.

15.  The Applicant subsequently submitted the current application to the former
UN Administrative Tribunal. The Respondent filed his reply on 20 July 2009 and the
Applicant submitted her observations on the Respondent’s answer to the UN
Administrative Tribunal on 8 October 2009.

16. In accordance with ST/SGB/2009/11 (Transitional Measures Related to the
Introduction of the New System of Administration of Justice), the former UN
Administrative Tribunal transferred its pending cases to the United Nations Dispute
Tribunal (“the Tribunal”) on 1 January 2010. The Applicant’s case was transferred to

the Tribunal in Nairobi.

17.  The parties were given the opportunity to submit supplementary documents in
addition to the documents that had already been filed with the former UN
Administrative Tribunal. The Applicant did not submit any further documentation.
The Respondent submitted supplementary documents and, with leave of the Tribunal,

also submitted comments on the Applicant’s observations on the Respondent’s reply.
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18.  The Tribunal held an oral hearing in the matter on 17 and 18 November 2010.
During the hearing, the Tribunal received testimony from the Applicant, the Forensic
Accounting Consultant, one of the OSDI investigators who investigated the matter,
the HOSO and three people (both former and current WFP staff members) who had
worked with the Applicant.

Applicant’s submissions
19. The Applicant submits the following:

a. That she was unaware of the loss and theft of the vegetable oil until the
morning of 18 September 2007 when she was performing her duties at the

SGR warehouse and she noticed irregularities/anomalies on stack No. 22;

b. That she performed her duties and responsibilities in accordance with her
terms of reference (“TOR”) and followed all the required procedures in
conducting daily/periodical and monthly physical stock verification and it is
through this that she was able to identify the missing oil and establish the total

loss;

c. That she reported directly to her immedi
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22, In considering these issues, the Tribunal will scrutinize the facts of the
investigation, the nature of the charges, the response of the staff member, oral
testimony if available and draw its own conclusions®. The Tribunal is not bound by

the findings of the ad hoc Disciplinary Committee or of the Director, OMH.

Considerations

Whether the facts on which the disciplinary measure was based have been
established

23.  The Applicant is alleged to have been grossly negligent in the performance of
her duties and responsibilities for failing to identify the anomalies in the stacks, i.e.
714* empty/semi-empty oil cartons in the warehouse, during the regular physical
inventory. This allegation was supported by the statements of: (i) the HOSO, who
said that it was impossible not to notice 704 empty/semi-empty oil cartons in the
stacks; (ii) GM, who stated that the Applicant was aware of the empty/semi-empty oil
cartons but agreed, during a meeting with SM, GS, CM and himself, that the matter
would not be reported to the HOSO and that the inventory on the stack cards should
be left to reflect the inventory date; and (iii) one HD, a loader at the SGR warehouse,
who declared that he had identified empty cartons during loading and reported it to a
Tally Clerk.

24. The first matter that needs to be addressed relates to the time period within
which the vegetable oil went missing from the SGR warehouse. The Respondent

contends that the loss was sustained over a period of time i.e. between July and
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Applicant also failed to notice that the middle layers of the stacks of cartons

were empty and [...]”; and

c. The Respondent notes in his comments on the Applicant’s observations, dated
13 October 2010, that the Applicant “in reckless disregard of [her]
responsibilities [...] failed to detect that any portion of that oil was missing”.
In the same document, he also notes that “given the type of operation required
to remove the oil in the manner that it was taken, the loss had probably
occurred over a prolonged period of time and should have been detected
earlier, if proper stacking, stock taking and control procedures had been
observed”. Lastly, he concludes that “[t]lhe Applicant in this case failed to
identify any portion of the more than 13 metric tons of oil that was stolen
from the Respondent, and once the loss was identified, the Applicant failed to

take the proper measures to report it”.

27. It is unclear to the Tribunal how an individual can be accused of knowledge of
a situation and yet at the same time be charged with failing to notice that same
situation. The Applicant either knew or she did not know. The Respondent cannot
have it both ways. In light of the fact that during the disciplinary process the

Respondent chose to ignore the portion of
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31. Nonetheless, the Tribunal is not convinced that the loss/theft started to occur
during the July/August timeframe asserted by the Respondent. It is noted that
monthly physical stock counts were carried out for the months of July and August
and no losses were identified then. The available evidence shows that the physical

stock counts for July and August were
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Whether the established facts legally amount to misconduct under the

Regulations and Rules of the United Nations

34. In accordance with an agreement dated 18 March 1999 between the United
Nations Development Programme (“UNDP”) and WFP, national staff or other
employees engaged by WFP in Country Offices are subject to the United Nations
Staff Regulations and Rules and related UNDP policies/procedures as well as

practices.

35. Pursuant to UNDP/ADM/97/17° dated 12 March 1997 (Accountability,
Disciplinary Measures and Procedures), gross negligence involves an extreme and
reckless failure to act as a reasonable person would with respect to a reasonably
foreseeable risk, regardless of whether intent was involved or not in the commission

of the act or that the staff member benefitted from it.

36.  The Tribunal will first examine whether the Applicant failed to perform her
duties as required by her terms of reference (“TOR”) and the relevant WFP manuals.
The Applicant’s TOR called for her to perform duties and responsibilities which

included, inter alia:

a. Conduct regular quality inspection of food commodity during off-loading and
loading, and while in storage places for proper stacking, inspect the condition

of storage facilities and report any discrepancy to the Logistics Assistant;

b. Ensure quantities are clearly indicated on tally sheet and stack cards and

confirm quantities on issues along with shipping instructions (“SI”);

® This circular provides guidelines and directives
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c. Ensure that all receipts/issues transactions are properly recorded on stack
cards and in the ledger books per commodity and SI numbers to keep all

records updated,;

d. Conduct daily/periodical and monthly physical stock verification of

commodities;

e. Prepare daily stack card reports, receipts and dispatch report summaries and
submit them to the Logistics Assistant; and

f. Supervise other warehouse staff (e.g. tally clerks, casual cleaners and loaders).

37.  According to the WFP Transport Manual®, a manager is required to “inspect
the top of the stack to see that no holes or gaps have been created there and then must
proceed to effect the count in the presence of at least two of his staff”. The Transport
Manual stipulates that an important aspect of accounting for commodities is the
physical count of the commodities in the warehouse and that this must be done
regularly (i.e. monthly). Additionally, a full physical stock inventory exercise where
all food stocks are counted and verified is required at the end of each year.

38. Pursuant to the WFP Food Storage Manual’, the storekeeper is supposed to
conduct an inspection of the store and its contents regularly (i.e. not less than once
per week), which should include a complete walk around the store (i.e. inside and
outside) and all stocks, looking carefully for signs of theft, security problems and any
other problems.

39.  The WFP Warehouse Management Handbook® provides that the store and
food stocks are to be inspected at least once a week for physical damage, staining
caused by water and evidence of theft. With respect to cereal grains, pulses, dried
fruit and flour and blended foods, staff are to: (i) inspect all round the sides of a stack;

® Due to the size of the Manual, the Respondent provided the Tribunal with only section 3.11.7.
" Due to the size of the Manual, the Respondent provided the Tribunal with only Chapters 1, 7 and 13.
® Due to the size of the Manual, the Respondent provided the Tribunal with only Chapters 2 and 9.
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(i) push a bag up slightly to look between bags that are at corners; and (iii) at the top
of the stack, lift some bags and look underneath to look for insect manifestations
and/or spoilage. With respect to oil, warehouse personnel are advised to look for

leaking containers during the inspection process.

40.  The OSDI investigator gave evidence that the applicable procedures required
the Applicant to walk on the top of the stacks, move some cartons and look down into
the middle of the stacks since theft was commonly perpetrated by stealing
commodities from the middle of stacks. He explained that this would require only the

removal of a few cartons and would not require movement of an entire layer.

41.  According to the HOSO, the Applicant was not required to actually move the
cartons herself because this was the duty of the loaders. She also explained that the
Applicant was responsible for checking the stacks every morning to ensure that the

stacks were in the same condition as the night before.

42.  The Applicant submits that she performed all of the functions required of her
as a storekeeper in that she did the following: (i) carried out physical stock
verification every morning before there was any stock movement and before closing
at night; (ii) inspected the stacks by walking on top of them as required by the
Transport Manual; (iii) participated in monthly physical inventories, which entailed
staff members counting the stacks and filling out the counting form; and (iv)
completed daily stack card reports and submitted them the SM. She stated that
monthly physical inventories had been carried out regularly by all
warehouse/logistics staff and that this entailed inspection of the layers, climbing and
walking on top of stacks, counting the stock and executing the counting sheets. OAM
gave evidence that the storekeepers conducted physical stock verification every
morning and night. He also gave evidence that he had participated in the monthly
physical stock verification that had been conducted at the end of July and August at
the SGR warehouse and had not noticed any semi-empty/empty cartons during these

exercises.
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agreements with WFP, they would abandon their WFP duties to go work for other
companies because they were paid higher salaries and on a daily basis as opposed to
WEFP’s lower weekly payments. JK also gave evidence in respect of the few numbers

of loaders that were available to carry out work at the WFP warehouses.

46. Since the HOSO took office on 1 September 2007, she was unable to provide

any details as to the conduct of the July
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48.  The Tribunal will now examine whether a reasonable person in the
Applicant’s position would have been able to identify the semi-empty/empty cartons
in the performance of her daily duties.

49.  There was evidence that the SGR warehouse contained 22 stacks of oil. There
was also evidence that the stacks were very big in that each one could hold up to 200-
300 metric tons of oil and each layer could accommodate approximately 600 to 700
cartons. The HOSO gave evidence that the top layer was comprised of about 100 to
200 cartons and that during the re-stacking exercise that was conducted after 18
September to ascertain the extent of the loss, the first and second layers were found to
be intact. It was not until they reached the third layer that they began to find the semi-
empty/empty cartons. There was evidence that due to the way the semi-empty cartons
were replaced in the middle of the stacks, someone could walk on top and not notice
that there was a problem underneath. Additionally, since these cartons were not from
the same stack but from about 8 different stacks this prevented the stacks from
collapsing. There was also evidence that since the semi-empty cartons were in the
middle of the stack, they could not be seen from the outside. Thus, in the Tribunal’s
view this kind of semi-empty/empty cartons could only be identified by re-stacking,

which was not called for during the normal performance of the Applicant’s duties.

50. However, the HOSO was of the view that if someone had really taken the
time to check the stock thoroughly he/she would have noticed the missing cartons.
The Tribunal finds this to be an unfair assessment. Noting that there were 22 stacks
and each stack had numerous layers and each layer contained anywhere from 600 to
700 cartons, the Tribunal is of the considered view that the missing cartons would not
have been readily noticed using the inspection method outlined in the Food Storage
Manual and Warehouse Management Handbook i.e. walking around the store and all
stocks and looking carefully for signs of theft, security problems and any other
problems. The missing cartons would probably have been noticed during the monthly
physical count, which entailed a count of the cartons in the stacks. As noted earlier,

monthly physical stock counts for July and August did not reveal any losses and since
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poor security control they did not record the inward and outward movements of
trucks from the SGR warehouse as part of their duties. Since the security guards at
the SGR warehouse were not hired by WFP, they did not participate in the daily stack

counting with the storekeepers at this location.

55.  The Respondent submits that in light of the circumstances outlined in
paragraph 53 above, the risk of theft of WFP commodities from the SGR warehouse
and the method of theft were reasonably foreseeable to the Applicant and as such, he
should have applied a high standard of diligence with respect to the risk. The
Respondent submits that in the high risk environment of the Dodoma Sub-Office, the
Applicant should have conducted more frequent spot checks, which should have
included moving and examining a random sample of cartons. The Respondent also
asserts that since commaodities had been removed from the middle layers of the stacks
in the Rubb Halls, the Applicant should have looked in the middle of the stacks

during his spot checks.

56.  The Tribunal finds no merit in the Respondent’s contention that the Applicant
was grossly negligent because she failed to appreciate that the risk was reasonably
foreseeable and to adequately address it. First, the Tribunal wishes to note that WFP
deemed the SGR warehouse to be safer than the Rubb Hall tents, hence the transfer of
commodities. In this respect, the Forensic Accounting Consultant’s observation

regarding the SGR warehouse is relevant. He wrote that:

“[...] The warehouse itself is impressive and well designed. There are six
doors on the one side, one at each end and none on the back wall. The doors
are low enough to prevent lorry or trailer access and have solid steel posts
outside the door frames to prevent damage to the doors. The eves had wire
mesh and one door had a lock on the outsi
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duties to go work for other companies because they were paid higher salaries and on
a daily basis as opposed to WFP’s lower weekly payments. JK also gave evidence in
respect of the few numbers of loaders that were available to carry out work at the

WFP warehouses.

61.  Was the Applicant really expected to



Case No. UNDT/NBI/2010/023
JUNAT 1663

Judgment No. UNDT/2011/163

“For an investigation to be regarded as merely preliminary in nature, some
“reason to believe” must exist that a staff member has engaged in
unsatisfactory conduct, but the investigation must not have reached the stage
where the reports of misconduct are “well founded” and where a decision
already has been made that the matter is of such gravity that it should be
pursued further, through a decision of the [Assistant Secretary-General, Office
of Human Resources Management]. Where the latter threshold has been
reached, the investigation at that point ceases to be preliminary and in
substance converts to a formal investigation with a focus on a specific staff
member [...].

It is a fundamental principle of due process that where an individual has
become the target of an investigation, then that person should be accorded
certain basic due process rights [...].”

65. In Applicant UNDT/2011/054, Shaw J. concluded that:

“To give full effect to the requirements of staff rule 110(4) which embodies
the elements of fair process in disciplinary investigations, the preliminary
investigation undertaken pursuant to [ST/AI/371] and any related IOM/FOMSs
should be treated as strictly preliminary. The disciplinary part of the process,
including the interview of the alleged offender should only occur once all the
preliminary evidence has been made available to the staff member and the
specific allegations against him or her have been finalized. If there is to be an
interview it should properly be the last step in the investigation as envisaged
by paragraph 6(a-c) of ST/Al/371.”

66.  Similarly, two distinct investigative procedures are provided for in
UNDP/ADM/97/17. The first one, under paragraph 2.1.a, relates to an investigation
where no specific allegation of misconduct is reported or individual staff members
are identified. At this initial stage, there is nothing substantially adverse against the
staff member. The exercise is more a gathering or collecting of evidence. That
evidentiary procedure requires witnesses to be interviewed and documents or specific
objects to be secured or seized. The standing practice, as it emerges from a long line
of cases that have been decided or have come before the Tribunal, indicates that
invariably, the “suspected” staff member is questioned. The Tribunal pauses here and
asks the question that is very pertinent to the process, namely, whether during the
course of the interrogation of the staff member at this preliminary stage, he/she is

informed of his/her rights if there is any incriminating matter that has been raised
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against or by him/her. Normal due process rights would require such a warning. This

is almost never done. Nor is the staff member informed of his/her right to legal or
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73.  The due process requirements that come into play in an alleged case of

misconduct of a staff member under paragraph 2.2 are the following:
a. The rights and interests of the Organization must be respected,
b. The rights and interests of the potential victims must be respected;

c. The rights and interests of any staff member subject to or implicated by an
allegation of misconduct must be respected. The rights of the affected staff
member are as follows: (i) he/she must be notified in writing of all the
allegations and of his/her right to respond; (ii) he/she must be provided with
copies of all documentary evidence of the alleged misconduct; and (iii) he/she
must be advised of his/her right to the advice of another staff member or

retired staff member as counsel to assist in preparing his or her responses.

d. Allegations, investigative activities and all documents relating to the action

must be handled in a confidential manner;

74, In the present case, the Applicant alleges that she was not afforded due
process because there were procedural irregularities in relation to the investigation
process, the allegations of misconduct and the conduct of the ad hoc Disciplinary
Committee. The mere assertion of the Respondent that due process rights were
respected is not enough to convince the Tribunal that this was indeed the case. Thus,
the Tribunal must review each of the areas complained of by the Applicant, using the
criteria set out in the preceding paragraphs as the litmus test.

The investigations

75.  Were the due process rights of the Applicant respected? Pursuant to paragraph
2.1.a, a preliminary investigation was carried out by the Field Security Assistant soon
after the 18 September 2007 incident in Dodoma was reported. His report established
that WFP had sustained a loss of 13.033 metric tons of oil. His report also concluded

that the theft was not a one time incident but an accumulation of concealed losses that
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occurred “with [the] full knowledge” of the Applicant et al “who decided not to
report [...]” and that “[t]here is a conspiracy by SGR ware house staff to conceal
ongoing thefts”. This preliminary investigation, in effect, clearly identified the
Applicant as a possible wrongdoer and, in the Tribunal’s view, made her the logical
target of a subsequent investigation. According to the Field Security Assistant, his
conclusion was based on information from GM, HD, a letter from one RG, also a
storekeeper, and a text message from an unidentified individual to the HOSO. The
Tribunal never saw the letter from RG or the text message. During the OSDI

investigation, RG denied writing or sending this letter.

76.  As a result of the preliminary investigation, the Country Director requested
that OSDI conduct a formal investigation. In view of the fact that the Applicant had
been clearly identified as a possible wrongdoer in the preliminary report, the Tribunal
concludes that she should have been accorded the due process rights detailed in
paragraph 2.2 of UNDP/ADM/97/17 upon the commencement of the OSDI
investigation. Thus, she should not have been interviewed by OSDI until all the
preliminary evidence had been made available to her and the specific allegations

against her had been finalized. This would have ensured that her “rights and interests”
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82.  Asa preliminary matter, the Tribunal wishes to note that the Applicant failing
to identify other individuals to be interviewed does not absolve the investigators from

conducting a comprehensive investigation.

83.  While there were three other Tally Clerks, apart from GM, working at the
SGR warehouse, neither the Forensic Accounting Consultant nor the OSDI
investigators sought to question any of them about empty/semi-empty boxes prior to
18 September or about the management of the SGR warehouse. There was also
evidence that there were three other SGR Storekeepers, apart from the Applicant, and
at least 9 other loaders on HD’s team but none of these people were interviewed by
the investigators. These people may have had very useful information on the
management of the SGR warehouse and on the missing/empty cartons.

84.  The circumstances of this case also required that the investigators visit the
premises and check it meticulously, inside and out. The Forensic Accounting
Consultant explained that the day he went to the SGR warehouse, he was able to
check the outside of the warehouse but was unable to get inside because SM had
decided to fumigate the premises. It is unclear to the Tribunal why he didn’t go back
for another visit. If he had taken the time to go back and examine the contents of the
warehouse, he may have been able to provide an overview in his report on the
number of stacks, how the cartons were stacked and the volume of cartons within the
stacks. Since the Forensic Accounting Consultant was retained to carry out the
investigation on behalf of OSDI, the OSDI investigators relied on his report and did

not go to Dodoma to examine the premises for themselves.

85. It is also quite interesting that the OSDI investigators did not deem it
necessary to interview any of these other people upon their receipt of the Forensic
Accounting Consultant’s report. Was the Applicant’s culpability a predetermined
conclusion in light of the findings of the preliminary investigation? This would
explain the hasty investigation conducted by the Forensic Accounting Consultant
from 22 to 30 October 2007 and the acceptance of the statements of GM and HD by
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OSDI without interviewing them further as the Applicant, SM, GS and CM, the
alleged  suspects, were subsequently interviewed. Paragraph 4.1 of
UNDP/ADM/97/17 stipulates that investigations under paragraph 2.1.b or 2.1.c “shall
include statements from witnesses, signed or certified by them, [...]”. It is noteworthy
that the statement of HD, which was one of the foundations upon which the Applicant

was charged with misconduct, was recorded in an unsigned Note for the Record.

86. In light of the foregoing, the Tribunal concludes that a *“thorough”
investigation was not conducted in the present matter and in the absence of said

investigation it is not reasonable or just to conclude that misconduct has occurred.
The Allegations of Misconduct

87.  The Applicant claims that her due process rights were violated because while
WEFP took 8 months to investigate the matter, she was given only 10 working days
within which to provide a response to the allegations of misconduct. She asserts that
she was taking her end of semester university exams at the time and verbally
requested a time extension from the Deputy Country Director but this request was
denied. She asserts that she ended up responding to the allegations of misconduct
under stress, especially since the document suggested the disciplinary measure of

separation from service.

88. The Respondent submits that the Applicant was provided with a sufficient
opportunity to respond to the allegations i.e. the ten working days normally afforded
to respond to charges. The Respondent also submits that the Applicant has not
claimed any specific prejudice in her ability to gather evidence or prepare her
response to the charges within that time period. The Respondent notes that the
Applicant did, in fact, submit an eleven-page response in which she addressed every

paragraph of the charge memorandum.

89. Pursuant to section 3.1 of UNDP/ADM/97/17, a “reasonable period of time”
should be afforded to the staff member being subjected to disciplinary proceedings.
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What should be a “reasonable period of time” in this context cannot be measured by a
specific yardstick. But it is perfectly permissible for the Tribunal, without imposing a
strict time limit, to decide on a case by case basis, what would amount to a reasonable
time. Such an exercise should consider the nature of the charges, their complexity,
volume of documents, if they are annexed to the charges and whether the staff

member needs additional materials to enable him/her to prepare the response.

90.  Of course, in the latter scenario a staff member should act promptly and
request further particulars and documentation, if that is deemed necessary and should

accompany this with a request for an extension of time. Any responsible management
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deposition, telephone, or other means of communication, such testimony shall
be shared with the parties concerned for comment or rebuttal. At all times, the
quorum of a Disciplinary Committee constituted to hear a case shall not be
less than 3 members, plus the secretary.”®

97.  The Report of the Disciplinary Committee, dated 11 June 2008, indicates that
the members of the Committee reached its conclusions on the basis of the
Investigation Report (“OSDI E-mail Report (OSDI/101/07) — WFP Tanzania — |
45/07: Investigation of Theft of Vegetable Oil” dated 27 February 2008), the
Allegations of Misconduct, dated 15 April 2008 and the Applicant’s response to the
Allegations of Misconduct. The Applicant acknowledged receiving a copy of the 27
February 2008 investigation report and the 15 April 2008 Allegations of Misconduct
on 6 May 2008, to which she responded. Consequently, the Tribunal does not find
merit with the Applicant’s contention that the evidence the Disciplinary Committee

used to reach its conclusions were not clearly communicated to her.

98.  The Tribunal has taken note of the Respondent’s submission that the
applicable procedures do not require a hearing or the in-person cross examination of
witnesses and that as investigations and disciplinary proceedings are not criminal
trials, a staff member’s due process right to challenge and respond to the allegations
against him does not require a hearing at which the staff member may confront his
accuser. To accept this submission would amount to a denial of the fundamental
rights of employees and to give a freehand to employers to act as they please towards
employees. This submission ignores the clear words of the preamble to General

Assembly resolution 63/253, which reads in relevant part:

“Reaffirming the decision in paragraph 4 of its resolution 61/261 to establish a
new, independent, transparent, professionalized, adequately resourced and
atiwl
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99. No system of justice worthy of that appellation can condone a procedure
where the employer adopts a one-way traffic policy that enables that employer to
decide in an arbitrary manner how evidence should be gathered during an
investigation or disciplinary proceeding and not be held accountable. The Tribunal

simply rejects this submission as totally baseless.

100. Ironically, even though the Disciplinary Committee felt that the documents
provided were sufficient and oral testimony from the three staff [the Applicant, SM
and GS] or other parties was not required, they proceeded to take witness testimony
from one of the Committee members i.e. the Head of Logistics! He gave evidence to
the other Committee members that if the stacking had been done as per procedures
and regulations the loss would have been evident. He also told them that, “although
not specified in the OSDI Report, the commodities are/were stacked at human
height/eye level. Accordingly, it would still have been possible to see the top of the
stack without necessarily walking on top of the stack”. Seeing that the evidence given
by the Head of Logistics to the Disciplinary Committee went to the core of the
alleged misconduct, the Applicant should have been given the opportunity to at least
cross examine this witness. Once the Committee decided to hear oral testimony from

the Head of Logistics, a hearing should have been organized so that the parties and
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Judgment

106. Pursuant to Article 10 of its Statute the Tribunal may rescind a contested
administrative decision and order specific performance. In cases of appointment,
promotion or termination it must set an amount of compensation the Respondent may
pay in lieu of rescission or specific performance. Article 10(5)(b) provides for an
order of compensation which, in exceptional cases, may exceed the equivalent of two

years net base salary.

107. The Respondent unfairly dismissed the Applicant. The charge of gross
negligence is not well-founded.

108. Consequently, the Tribunal orders rescission of the administrative decision
and orders the Respondent to reinstate the Applicant and to make good all her lost

earnings from the date of her separation from service to the date of her reinstatement.

109. In the event that reinstatement is not possible, the Respondent is further
ordered to compensate the Applicant for loss of earnings from the date of her

separation from service to the date of this Judgment.

110. The Respondent is further ordered to pay the Applicant the sum of six months
net base salary in effect at the time of her separation from service for the procedural
irregularities during the investigation and disciplinary process.

111. The Applicant will be entitled to the payment of interest, at the US Prime Rate
applicable at the date of this judgment, on these awards of compensation from the
date this judgment is executable, namely 45 days after the date of the judgment, until
payment is made. If the judgment is not executed within 60 days, five per cent shall
be added to the US Prime Rate from the date of expiry of the 60-day period to the

date of payment of the compensation.
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