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6. Ms. Alquza filed a request for the retroactive payment of SPA which was denied. On
28 April 2017, she requested management evaluation. By letter dated 9 June 2017, her
request for management evaluation was denied on grounds that she was not eligible for SPA

as her circumstances failed to meet the requisite criteria.

7. On 22 July 2017, Ms. Alguza wrote to the Human Resources Director at UN Women

reque
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Chen, the reclassification of Ms. Alquza's post had been denied for years without any
convincing reason and she had never received any additional compensation for her hard
work. Ms. Chen never received SPA whereas Mr. Elmi received SPA for the whole length of

the selection process in question.

15. The UNDT erred in law by failing to apply Svedling to her case. In Svedling, the staff
member claimed that he performed higher-level functions and was contesting the
administrative decision to refuse his application for an ex gratia payment in lieu of
retroactive SPA. The Dispute Tribunal held that Mr. Svedling, having been denied his
request for SPA, ought to have filed a request for an ex gratia payment. The fact that the
Judgment in Svedling was limited to receivability did not mean that it could not have been

relied on in the present case. To the contrary, it provid
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deemed necessary in the interest of UN Women. The use of ex gratia payments is clearly
available only when there is no legal obligation by the Secretary-General to make and, hence,

no corresponding legal right for a staff member to receive such payment.

18. Ex gratia payments are discretionary and have been made in exceptional cases where
there is a justifiable moral obligation to pay a staff member. In the case of UN Women, there
was a sole case in which the exercise of discretion to make such payment was found to be
justified, and that was a one-time rehabilitation grant after the earthquake in Nepal in 2015.
Other instances of ex gratia payment in other entities of the United Nations have also been
associated with exceptional emergency circumstances. These exceptional cases of ex gratia
payment are different from Ms. Alquza’s request for payment as a reward for performance or
a substitute for SPA. An ex gratia payment is not meant to be a substitute for such cases. In

fact,
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Considerations

21. We find that the UNDT did not commit any errors in its Judgment and correctly

dismissed Ms. Alquza’s application.

22. There seems to be some confusion in this case about the meaning of the notion

“ex gratia payment”. While in Svedling
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26. Staff Rule 3.10 on special post allowance reads, in part, as follows:

CY
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2.2 Payment of an SPA is a discretionary grant, for which staff members may be
considered when the conditions set out in staff rule 103.11 [currently sr 3.10] and
section 4 below are met. Consideration for granting an SPA shall be given in
accordance with the procedures set out in section 5 below.

2.3
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(b) Classification of the post, where this is a precondition for issuing a vacancy
announcement in  accordance  with  section 3.2 of ST/Al/1999/8
(ST/A1/2006/3/Rev.1, effective 11 January 2010 [abolished and replaced by
ST/A1/2010/3 of 21 April 2010));

or:

(©) Filling of the vacant post through the competitive examination process,
where applicable.
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time exceeding three months. Ms. Alquza was never assigned to any higher-level post; the

position of Operations Manager did not exist between 2014 and 2017.

36.
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38. Ms. Alquza cannot rely on our Judgment in Chen8
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therefore, might not produce any direct legal effects and thus cannot be regarded as an

administrative decision.®

41. In any event, the Secretary-General correctly exercised his discretion by rejecting to

pay an amount equivalent to SPA to Ms.

15 of 16



LI IR T A A CID E N TR Gl YA Y

Judgment No. 2020-UNAT-1065

Judgment

42. Ms. Alquza’s appeal is dismissed.

Original and Authoritative Version: English

Dated this 30t day of October 2020.

(Signed) (Signed) (Signed)
Judge Knierim, Presiding Judge Murphy Judge Raikos
Hamburg, Germany Cape Town, South Africa Athens, Greece

Entered in the Register on this 17t day of December 2020 in New York, United States.
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