VV’ “*v UNITED NATIONS APPEALS TRIBUNAL
) R 4 TRIBUNAL D 'APPEL DES NATIONS UNIES

Onifade
(Appellant)

V.

Secretary-General of  the United Nations

(Respondent)

JUDGMENT

Before: Judge Sophia Adinyira, Presiding
Judge Rosalyn Chapman
Judge Richard Lussick

Case No.: 2016-879
Date: 30 June 2016
Registrar: Weicheng Lin

Judgment NO. 2016-UNAT-60.6



THE UNITED NATIONS APPEALS TRIBUNAL

Judgment No. 2016-UNAT-668

JUDGE SOPHIA

2 0f 16



THE UNITED NATIONS APPEALS TRIBUNAL

Judgment No. 2016-UNAT-668

On or about 11 March 2013, the Applicant prepared an MOP for Ms. M to
travel on a United Nations flight from Juba, South Sudan, to Wau, South Sudan, on
15 March 2013. On the MOP, the Applicant stated that Ms. M was travelling by virtue
of her association with an organization by the name of “Peace Alliance”. In the field
provided for the endorsement of the [travell er's] head of organization, that is, Peace
Alliance, the Applicant provided and signed his name.

The Applicant also provided and signed his name as the approving officer
for the MOP and stamped the form using a stamp that identified him as
“State Coordinator”.

In conjunction with the MOP, the Applicant prepared and submitted, on
behalf of Ms. M, a General Release from Lability in Connection with Travel by Third
Parties on UN-Provided Aircraft form (the “general release form”). This purported to
release the Organization from all risks and liabilities for any loss, damage, injury, or
death sustained by the traveler during the course of travel. In this document he again
stated that Ms. M was affiliat ed with “Peace Alliance”.

On 15 March 2013, on the basis of the MOP and general release form, Ms. M
travelled on a United Nations flight from Juba to Wau. There was no security or safety
incident during the flight.

From 15 to 27 March 2013, Ms. M stayed with the Applicant in his UNMISS-
provided residence. The Applicant neither requested nor obtained authorization for a
temporary occupant to stay in his residence, and claims that he was unaware of the
need to do so. There was no security orsafety incident during Ms. M’s stay at
Applicant’'s accommodation.

On or about 21 March 2013, the Appktant prepared another MOP and general
release form for Ms. M to travel from Kuajok to Juba on 27 March 2013. The
Applicant again stated that Ms. M was travelling by virtue of her supposed affiliation
with “Peace Alliance”, endorsed the MOP as head of the traveller's organization and
approved the MOP in his capacity as approving officer.

On 27 March 2013, the Applicant and Ms M travelled from Kuajok to Juba on
an UNMISS flight. There was no safety orsecurity incident during the flight.

On 9 April 2013, the Office of Internal Oversight Services (“Ol0S”") received a
report of possible misconduct with regard to the foregoing matter.

On or about 22 April 2013, the Applicant, of his own accord, publicly
disclosed, admitted to, and apologized for his actions during a Town Hall meeting.
The Respondent alleged that according to a witness present at the meeting he made
statements in an apparent attempt to excuse his behaviour.[?]

2 The Dispute Tribunal ruled that this hearsay evidence was unreliable and had no probative value.
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On 5 June 2013, the matter was referred by OIOS to the Department of Field
Support (DFS), UNHQ, for “appropriate action ". The letter of referral stated that
upon DFS’ acknowledgment of receipt of the referral, OIOS would “consider the
matter closed”.

On 2 July 2013, DFS/UNHQ referred the matter to UNMISS. On 8 July 2013,
the UNMISS Conduct and Discipline Team (“CDT”") referred the matter to the
UNMISS Special Investigations Unit (“SIU") for investigation.

The Applicant was interviewed twice bySIU investigators during the course of
the investigation, on 22 July 2013 and on 24 July 2013. The SIU investigators also
interviewed Ms. M and six other individuals.

The Applicant’s interviews were recorded in the form of statements which he
signed as a true and accurate record of the interview. At the beginning of each of
his statements it is recorded: “My name is [the Applicant], State coordinator of
Warrap State. | am making this statement with no objection to the Chief of
SIU Unit.... In regard to an incident of possible misconduct in 2013 at UNMISS
Kuajock State Headquarters”.

In his first interview, the Applicant admitted to filling out the 11 March 2013
MOP incorrectly and allowing Ms. M to stay at his UNMISS-provided residence
without having sought authorization. He stated that he was not aware at the time of
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The aggravating factors included his abug of trust as the P-5 head of office
and approving officer; that his conduct prevented the Organization from accurately
determining the purposes for which air assets were being used and that his conduct
involved a fundamental lapse in integrity.

4, On 10 July 2014, Mr. Onifade filed an application with the Dispute Tribunal
contesting the disciplinary measure of separation from service with compensation in lieu of
notice and with termination indemnity. On 15 October 2014, the Secretary-General filed his

reply to the application. The parties agreed that the case could be decided on the papers.

5. On 29 October 2015, the Dispute Tribunal issued Judgment No. UNDT/2015/101,
which dismissed the application in its entirety. The Dispute Tribunal rejected Mr. Onifade’s
claims that he was not accorded due process and procedural fairness during the investigation.

The Dispute Tribunal found th at the investigation was not ultra vires as there was no
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19. In any event, Mr. Onifade has failed to show any harm to his due process rights that
warrants a reversal of the disciplinary measure. The Dispute Tribunal found that the
investigation was carried out properly and his due process rights were observed during
the disciplinary process. The established facts constitute misconduct and the sanction

imposed was proportionate.

20. Mr. Onifade has improperly raised new arguments in his appeal that he did not make
before the Dispute Tribunal. Mr. Onifade’s new claims regarding the referral of the matter
for further action by DFS to OHRM, the intern al disciplinary review performed by OHRM,
and the validity of the 30 June 2014 letter informing him of the disciplinary measure should

not be considered by the Appeals Tribunal.

21. The Dispute Tribunal acted within its di scretion in its evidentiary rulings.
Mr. Onifade has not established how the evidence he sought to be produced would have

affected the outcome of the case.

22. Mr. Onifade’s motion seeking the production of additional evidence has no merit.
There are no exceptional circumstances that warrant the receipt of additional evidence under
Article 2(5) of the Appeals Tribunal Statute.

23. The Secretary-General requests that the Appeals Tribunal affirm the
UNDT Judgment.

Mr. Onifade’s additional motion

24, On 10 March 2016, Mr. Onifade filed a motion in which he seeks leave to respond to
the Secretary-General’s “belated” answer to the appeal. He also requests that the
Appeals Tribunal conduct a de novo review of the case. On 17 March 2016, Mr. Onifade filed

additional pleadings in response to the answer.

25. In his Observations filed on 21 March 2016, the Secretary-General opposes the
motion. He states that the answer to the appeal was not filed late and there are
no exceptional circumstances that warrant the filing of additional submissions by
Mr. Onifade. It is well-established that the Appeals Tribunal does not have competence to

hear casesde novo.
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Considerations

Preliminary issues

Mr. Onifade’s motions for leave to respond to the answer to the appeal and request for
production of documents and evidence

26. Articles 8 and 9 of the Appeals Tribunal Rules of Procedure (Rules) respectively
provide for an appellant to submit an appeal form accompanied by a brief, and for a
respondent to submit an answer accompanied bya brief. However, under Article 31(1) of the
Rules and Section 1l.A.3 of Practice Direction No. 1, we may grant leave to file additional
pleadings after the filing of the answer if there are exceptional circumstances for doing so.
We find that there are no such exceptional circumstances, as Mr. Onifade merely expresses
his disagreement with the statements made by the Secretary-General in his answer, and

seeks to reiterate or supplement thearguments put forward in his appeal.

27. In his motion filed on 10 March 2016, Mr. Onifade incorrectly asserts that
the Secretary-General did not file his answer within the 60-day time limit set out in Article 9
of the Rules. In accordance with Article 29 of the Rules on calculation of time limits,
the deadline for the Secretary-General to file his answer was 7 March 2016. The

Secretary-General filed his answer on that day.

28. In his appeal, Mr. Onifade requests an order for production of documents and
additional information by the Se cretary-General. Article 8(1) of the Appeals Tribunal Statute
(Statute) provides that this Tribunal “may order production of do cuments or such other
evidence as it deems necessary, subject to article 2” of the Statute. Under Article 2(5) of the
Statute, “[ijn exceptional circumstances and where the Appeals Tribunal determines that the
facts are likely to be established with documentary evidence ... it may receive such additional
evidence if that is in the interest of justice and the efficient and expeditious resolution of
the proceedings”. Save for these limited circumstarces, all evidence is to be submitted to the

first instance Tribunal. 3
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29. We do not find any exceptional circumstances
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33. The primary issue raised by Mr. Onifade’s appeal is whether the UNDT erred in

concluding that the investigation of Mr . Onifade for possible misconduct was notultra vires.

34. The authority to take a decision to investigate a staff member for possible misconduct
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39. We accept the argument of the SecretaryGeneral that, following the completion of
the investigation by the UNMISS SIU, the SRSG ratified the action of the Chief of CDT
by subsequently referring the caseto the USG/DFS for further action. 7

40. From the foregoing, we affirm the decision by the Dispute Tribunal that the

investigation was not ultra vires. Even if the initiation of th e investigation gave rise to a
procedural irregularity, there was overwhelming uncontested evidence of Mr. Onifade’s
actions, which he also admitted.® In addition, the investigatio n was carried out properly and
Mr. Onifade’s due process rights were respectel during the investigation and disciplinary

stages. Furthermore, the Dispute Tribunal correctly found that the facts were established by
clear and convincing evidence, the finding of misconduct was warranted, and the sanction

was proportionate.

41. Mr. Onifade further raises issues of procedural irregularities by the UNDT for refusing his
requests for the production of documents and evidence from OIOS. It is our consistent
jurisprudence that case management issues, incliding the question of whether to call a certain
person to testify or to order the production of documents, remain within the discretion of the

UNDT and do not merit a reversal except in clear cases of denial of dueprocess of law affecting
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Original and Authoritative Version:  English

Dated this 30t day of June 2016 in New York, United States.

(Signed) (Signed) (Signed)

Judge Adinyira, Presiding Judge Chapman Judge Lussick

Entered in the Register on this 24" day of August 2016 in New York, United States.

(Signed)

Weicheng Lin, Registrar
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