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JUDGE RICHARD LUSSICK, PRESIDING. 

1. The United Nations Appeals Tribunal (Appeals Tribunal) has before it an appeal filed 

by the Secretary-General of the United Nations against Judgment No. UNDT/2013/012, 

rendered by the United Nations Dispute Tribunal (Dispute Tribunal or UNDT) in Nairobi on 

29 January 2013, in the case of Toukolon v. Secretary-General of the United Nations.   

The Secretary-General appealed on 1 April 2013, and Mr. Albert Toukolon answered on  

23 May 2013. 

Facts and Procedure 

2. The Dispute Tribunal made the following findings of fact, which are not contested by 

the parties:1  

… The Applicant was a staff member with the United Nations Mission in Sudan 

(UNMIS) holding a fixed-term appointment as a Disarmament, Demobilization and 

Reintegration Officer at the P-3 level.  

… On 6 July 2011, the Applicant was separated from service for having assaulted 

one Ms. … Oduke …, verbally abusing a Security Officer with UNMIS and engaging in 

aggressive and uncooperative behaviour towards him. The Applicant contests the 

disciplinary measure imposed on him and requests to be reinstated and compensated.  

… 

Facts  

… The Applicant was employed by UNMIS from 3 January 2009 as a P-2 

Associate Disarmament, Demobilization and Reintegration (DDR) Officer. He was 

promoted to P-3 level in August 2011.  

… On 4 June 2010, the Applicant while under the influence of alcohol became 

involved in an altercation with a female friend of his, Ms. Oduke, during a ‘happy 

hour’ event at the UNMIS Log Base where he and other UNMIS staff members 

resided. During the encounter, the Applicant slapped Ms. Oduke. He was accosted by 

a Security Officer, Mr. Prasanna Perera, and used abusive language in the course of 

the ensuing struggle between the two of them. Ultimately, the incident ended when 

Mr. Gordon Benn, the Field Security Coordination Officer (FSCO), was called from his 

container and ordered the Applicant to return to his accommodation.  

… The following morning, the Applicant apologised to Ms. Oduke and all those 

involved in the incident, blaming his drunken state for his shameful conduct.  

                                                 
1 The following text is taken from Judgment No. UNDT/2013/012, paras. 1-14 
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… An investigation was carried out into the incident by the Special Investigations 

Unit of UNMIS. On 29 November 2010, the Applicant received a memorandum, dated 

3 August 2010, from Ms. Catherine Pollard, Assistant Secretary-General, Office of 

Human Resources Management (ASG/OHRM) charging him with misconduct and 

inviting him to provide comments.  

… The charge against the Applicant was brought pursuant to provisional  

staff rules 10.1(a) and 10.3(a) and paragraph 5 of ST/AI/371, (Revised disciplinary 

measures and procedures) for the assault of Ms. Oduke and for verbally abusing a 

UNMIS Security Officer and engaging in uncooperative behaviour towards him. The 

Applicant was additionally charged with violating staff regulations 1.2(e) and (f).  

… The Applicant responded with his comments and apologies over the incident 

by an email dated 8 December 2010. On 6 July 2011, he received a letter dated  

23 June 2011 from Ms. Martha Helena Lopez, Officer in Charge, OHRM, advising him 

that there was sufficient and credible evidence that he committed serious misconduct 

and that there were no mitigating factors present. The letter further advised that the 

Under-Secretary-General for Management was imposing the disciplinary measure of 

separation from service without [(sic)] compensation in lieu of notice and termination 
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a.  The Applicant slapped Ms. Oduke and he intervened immediately to prevent 

any repeat, whereupon the Applicant became verbally abusive.  

b.  He did not see Ms. Oduke fall.  

c.  The incident may have lasted less than seven minutes before he went to get 

Mr. Benn.   

3. The Dispute Tribunal, albeit “condemning in the strongest terms the Applicant’s 

physical assault of Ms. Oduke”, disagreed with the Administration that it constituted 

misconduct, finding that “the jurisdictional competence [of the Organization] does not 

extend to the physical assault of a non-UN staff member by a staff member” and that the 

Organization was not “discredited in any real or quantifiable way”. 

4. Relying on paragraphs 9 and 10 of General Assembly Resolution 64/110 (Criminal 

accountability of United Nations officials and experts on mission) of 15 January 2010, the 

UNDT opined that the appropriate course of action would have been for the Organization to 

“advise … or even assist … Ms. Oduke to file charges against the Applicant for assault in the 

appropriate local court, the Administration, inter alia, having complied with its rules on 

waiver of privileges and immunities”.  Thereafter, “[t]he conclusions of the local courts could 

then have formed the basis for any subsequent administrative action against the Applicant”.  

In addition, the UNDT condemned the UNMIS Conduct and Discipline Unit for 

characterising Mr. Toukolon’s conduct as a violation of section 142(1) of the Sudan Criminal 

Act, in the absence of Sudanese legal proceedings.  

5. Insofar as the charge of verbally abusing and engaging in aggressive and 

uncooperative behaviour directed at Mr. Perera was concerned, the Dispute Tribunal found 

that the established facts amounted to misconduct as defined in ST/AI/371, but that the 

sanction imposed was disproportionate to this established charge in terms of the more 

lenient sanctions typically imposed and given the mitigating factors of Mr. Toukolon’s 

drunkenness, his remorse and apologies, and the fact that Ms. Oduke was at the Base after 

curfew.  Accordingly, the UNDT rescinded his separation from service with compensation in 

lieu of notice and with termination indemnity and ordered that he be paid his salaries and 

entitlements from 6 July 2011 until the date of the closure of UNMIS. 
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Mr. Toukolon’s Answer  

11. Mr. Toukolon submits that, whilst his conduct was “deplorable”, his dismissal was 

unduly harsh and the Dispute Tribunal correctly determined that it was disproportionate.  He 

draws to the attention of the Tribunal the fact that, even in cases of assault, the typical 

sanction is censure, loss of steps and deferment of within-grade increment, and/or demotion. 

12. He argues that the Secretary-General erred in comparing his actions to sexual 

misconduct and in citing such cases in support of the proportionality of the impugned 

sanction in his case.  He recalls that, pursuant to staff rule 10.1(b), sexual misconduct is 

automatically considered as serious misconduct. 

13. Mr. Toukolon notes that, in addition to the multiple mitigating circumstances 

outlined by the UNDT, there was also provocation on the part of Ms. Oduke and he was 

unused to alcohol or its effects.  He contends that the Secretary-General erred in not properly 

considering mitigation. 

Considerations 

14. In his case before the UNDT, Mr. Toukolon did not deny the facts, nor did he argue 

that his actions did not amount to misconduct. His sole contention was that the sanction 

imposed was disproportionate to the nature and gravity of the misconduct. 

15. Nonetheless, the UNDT concluded, on reasoning which is unsupported in law or by 

the facts, that the assault committed by Mr. Toukolon was not misconduct, finding “[t]he 

Organization’s jurisdictional competence does not extend to the physical assault of a non-UN 

staff member even where the assault is perpetrated by a staff member”. 

16. Not only was this issue not raised in the case presented to the UNDT by  

Mr. Toukolon, but such a proposition has no foundation in the staff regulations, staff rules, 

administrative instructions or jurisprudence.  Nowhere in the written law of the Organization 

is misconduct defined solely in terms of acts committed by staff members against other  

staff members, and nor could such a proposition be countenanced, for the reasons set  

forth below. 

 



T
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20. However, it would be illogical for the Resolution to be construed as exempting 

officials and experts on mission from consequences imposed within
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some bearing on the UNDT’s consideration of the question of proportionality.  In any event, 

the UNDT’s decision in this regard was affected by its erroneous finding that Mr. Toukolon’s 

misconduct did not include his assault on Ms. Oduke.  As the Appeals Tribunal finds that the 

assault was properly within the jurisdictional competence of the Organization, it will draw its 

own conclusions as to proportionality. 

28. With respect to the mitigating factors upon which Mr. Toukolon sought to rely, the 

Appeals Tribunal finds that the UNDT erred in considering that his drunkenness and the fact 

that Ms. Oduke, a non-UN staff member, was at the Base outside curfew hours, constituted 

mitigating factors.  Mr. Toukolon’s voluntary consumption of alcohol, apparently to excess, 

cannot excuse his conduct and nor does the status of the victim of his assault diminish  

his culpability. 

29. Mr. Toukolon apologized as soon as he sobered up and has shown remorse for his 

actions. Whether an apology and/or remorse can amount to mitigation depends on the 

seriousness of the misconduct.  

30. The Secretary-General had the discretion to determine whether Mr. Toukolon’s 

physical assault on Ms. Oduke and verbal abuse of a UNMIS Security Officer and engaging in 

aggressive and uncooperative behavior towards him amounted to misconduct or serious 

misconduct.  The Appeals Tribunal finds that a determination that the said conduct was 

serious misconduct was a reasonable exercise of that discretion. 

31. Moreover, the Secretary-General also has the discretion to weigh aggravating and 

mitigating circumstances when deciding upon the appropriate sanction to impose.  The 

Appeals Tribunal finds, again, that it was a reasonable exercise of his discretion to determine 

that assault, together with the other charges, rendered Mr. Toukolon unfit for further service 

with the Organization, and is satisfied that separation from service with compensation in lieu 

of notice and with termination indemnity – which 
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Judgment 

32. The appeal is allowed, the Judgment of the Dispute Tribunal is vacated and the 

Administration’s decision is upheld. 
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